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| Theſenls of the Co omg on-Connell of the} Þ* 

King un. 290 ned 1, -King Jokes |- + 
cal, or Ul, concerning Cle 

apt, #15 Jubmitted: 

the ju gement of the Learned... Bu - 


> 
* 


as 


\ 


Fani Anglorum Facies Nows. 


"Hat King Zohn's Charter exhi- 

bits the full form of our Engliſh 

Great and molt Gereral Councils 

in thoſe days; if I may fay fo; 

is the Yulgar Error of our Learned Mens 
and *tis that which hath given the only 
prejudice to the pains of the Judicious 
Mr: Peryt, who, I muſt fay, has laid the 
Foundation, and ſore Rule of underſtand- 
ing the Ancient Records and Hiſtories j 
which mention the Great or General Conn 
cils, in his diſtinctions between the Cari4 


Regs; and Commune, Or Generale Concili- Puy!'s Ay 
ur Regni, Barones Regis; and Barones Re- R_—_ ps 
gui, and the Servitia which were paid, * * 


or performed by reaſon of Tenure : Ard 


thoſe Common Preſftations ; which Bratton prartorlit; 
Pentions , Sunt etiam quedam Communes.2* cap. 164 
preſtationes que Scrvitia non dicuntur, nec de PO”. 


conſuetudine veniunt,nift cum neceſſit4s inter- 
venerit 5, vel cum Rex wvenetit , ficut ſunt 


hidagia, corragia , carvagia 5 CF alia plura 


_ de nettffitate & conſenſu Communi totins 


Repni [ntroduttt : Which are not called 


AY $rvices, nor come from Cuſtom , but are 
x , OF 
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+ Charges qnly in caſe of neceſſiry, or when the #77 
ufon the _ 7. » S 

” Land ac- Peers his People; As Hidage, Corrage, and 

cordingto. Carwvage, and many other things brought 

-  thevalue : | 4 

© or number 12 Dy neceſſity, and by the Common Conſent 

* of Acres, of the whole Kingdom. 

This I muſt obſerve upon the differences h 
here taken , thab 'tis not neceſſary to the 
maintaining a real difference, to inſiſt up- | 
on it, that none of theſe words were ever / 

uſed to fignifie what is the natural ſignifi- ' 
cation of the other :. for Example , Baro- , 
4 


mes and Milites, are ſufficiently diſtin& 
In their ſence; and yet when but one of 


the words is uſed, either of them may, , 
and often does take in the other : But - 
when Barones, Milites, Cc. are et toge- t 
ther ,, the Barozes area Rankof men ſupe- fl 
riour to the ordinary Mites , *tis enough » 
to prove that the differences above menti- Gt 
oned are rightly taken, if according tothe K 
 ſubje@ matter, *and circumſtances, we can C 
clearly divide the one from the other. C 
chats 7; Now let us ſee the words of the Charter, _ 
| ar 

bamnis 17 « and obſerve whether they are meant of all 
' R'gni,Ann General or Common Councils for making of b; 
015% LZaws, and Voluntary Gifts to the Crown, 7 
or only of ſuch as concern'd the inz's Im- a 
mediate 7enants. | fn 
Nullum Scutagium vel Auxilium Ponans yh | 
in Reono noſtro,nifi per Commune Conſili © 
um Regni noftri, ziſ# ad corpus noſtrum re-. Ga 


dimendum,”: 
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dimendum , & ad priniogenitam filium no- 
M frum militem factendum, & ad primogent- 
tam filiam naoftram ſemel Maritandam,C ad 


ve hoc non fiet nifi rationabile auxilium. Sims- 

FE {i modo frat ade Civitate Londinenf1 + £x C- 

X " vitas Londinenſis habeat omnes antiquas Li- 

p- bertates, & Liberas conſuetudines ſuas , tam 

it per terras, quam per aquas : preterea, volu- 

6 | 775 © comedimius quod omnes alie Civitates, 

oo & Burgt, & Ville, & Barones de quingue 

iQ portubus , & ones portics , habeant 0106s 

of Libertates, & Liberas conſuetudines ſuas, & 

y, ad habendum Commune Confilium Regni, 

4 aliter quam in tribus caſibus predittis Here 

inks the Zondoz Edition of Matthew Paris, and , 
it that at 7ours make a period diſtintt from at | 
bh what follows, and then the Sexſe i, that * 

a except in thoſe three Caſes , wherein the 


ok King might take Aid or Eſcuage at the 
Common Law , without,the Conſent of a 
Common Council, for all other Aids, or Ef. 
cuage,a Common Council ſhould be held ; 
ml and the City of Londop , all Cities , Ur- 
; of roughs, Pariſhes, or Townſhips ; that is, 
the /il{:nitheir /rhabitants, the Baroas, or 


TY, an ; | | 
: Free-men of the Five Ports, and all Ports 

ſhould amongſt other Free Cuſtoms , exjoy 
NED their right» of being of, or conftituting the 


. Common Council of the Kinzdow. But io 

filt> - D » 74 » ! 
 muchis certain, that if theſe , or any be- 
fides the Zenants in Capite came before this 
- B 2 Charter, 
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Charter , and were at the making of it, 
their Right is preſerved to them by it, and 
15, confirmed by the Charter of Hz. 3. 
: C4P. 9. | 
E Magnacars  Ciuvitas Lond. habeat omnes Libertates 
| facay.o. Antiquas, & conſuetudines ſuas : preterea 
b 20 fols Columns  concedimus , quod omnes alie Ci. 
Eo. wolumns  conced!mus , qu0d omnes a 
; vitates, Burgi, Ville, & Barones de quinque 7 
portibys, CF eres alit portus habeant omnts / 
Libertates, & Liberas conſuetudin?s (was. 
And for an eyidence of what was their 
Cuſtom and Right,'as to the Great Council ; 
of the Zin2dom : both tieſe Charters were ? 
made to, and in the preſexce of all the 
Clerey, Counts, Barons, aud Free-men of the 


© ws 89am DA&hA .o@G %c. 


{Cinzdom. King Fohns (as Mr. Selden tells : 

us he concetves) was mad? by the' 2, : 
t Tides of and his PBarones + liberos homines totins , 
þ Honour, f. Rep , as other particulars were of the 
3 _ ſame time. | 
2 But the Record which he cites in the ” 
* Margent puts it out of all doubr, that the pt. 

Charter was made by tnem all. 
E Rot. Clanſs, Fee eff conventio inter Dominum Johan- j 
6-77 J 404g nem, Kegem Angliz ex #74 parte, * Rober- 
mr. tum Fiam Walteri Mareſcallum Dei & 'c 
= . CSinfte Fechſie Angliz, & Ric. Com. de d, 
| ig Clare, &c. & «lios Comites, CF Barones & hy 
|, pars unica ltberos homines totins Regni ex altera parte, Is 
- 7:53" Andin another Record it is faid to be, Wi 
F yo, A4ater nos FBarones  liberos homines Domi- fe 


all. 


 Ceaeral Aſſemblies trom the Conqueſt 


(5) 


ii noſtri : So that the*/iberi homines of. 
the Kingdom were ppeſent ; and who 
were at the making. of the Great 
Charter of Hez. 3. which has been fo 
many times confirmed, it acquaints us at 


the end. | 
Pro hac autem donatione'& conceſſione 1i- Magna 
bertatum, & aliarmm libertatum in cirta de GE : 
lipertativus foreſte, Arch, EP. Ab. Pr. Co- 
:tes, Parones, Milites, libere tenentes 8& 
omnes ds Regno noltro dederunt novzs 
qtinto-aecimam parte omninm mobilam. ſuc- 
rum, | 3 
The Charter here mentioned of the Fo- Come ; 
reſt had been granted inthe Second of He. cyarte fas * 
3. as Was the Great Charter; the parties to #4 2. H 3. 2 
; in conſon ls 
the grant of a Sublidy are the very ſame : £,,,;.,v # 
Archiepiſcopi, Epiſcopi, Abbates , Priores, magna 
Comites, Barones, Milites & libert tenen- a9: * 
h : Ht. 3. (te 2 
tes, & omnes de Regno. Pibus &> * 
| data excte * a 
ptis ) exemplificata & confirmata 25 Edw. 1. prout Charta de Foreſtae. * 
Ex MS contempuranea ſtututor. penes Sam. Balduin Equitem auratum Of 3 


ſercient. ad legem. $ 


£ 


Not to produce here the proof of fuch 


downwards to the 49 7. 3. I may ſay up- 7 
on what I have already ſhown , that this _ 1 
interpretation of King Zohz's Charter , E* 4 Scary 
= : ; JOW- w—=Y 48115. Alſte + 2 

whereby the Tenants - Capite are divided ,,1; j:- 4 
from the reſt, and made a Common Connril cimas ſums 4 
I for 90,00 
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for £/cuage only , agrees better with the C 
Records and Hiſtories,than the notion, that L 
they alone compos'd the whole Council of z 
the Kingdom, which can never be proved. q 
But I will take the words together, e- 7 
ven as they who are fond of the conjetture 0, 

of their being the full Repreſentative Body ' 
4 the A/ation would have it. Ft ad ha- Ll 
exdum Commune Conſilium Regni de t 
auxiliis afiaendis, aliter quam in 7 ribs caſt- O 
| bus prediftis, & de Scutagiis afſidendrs ſub- V 
| That is OPT! faciemus Arch, Ep. Ab. & Majores C 
' ſuch of Barones Regn1 ſingillatim per liter as no- n 
| me Mao ras. Ft preterea faciemns ſubmoneri in V 
' inj-a ie, general; per Vicecomites &.Ballivos noſtros [] 
'- © omnes alios quiin capite tenent de nobis a4 |; 
certum diem, ſcilicet ad terminum QO4adra- I 
gint. dierum ad minus, & ad certum locum in C 
ommibas litteris. ſabmonitionis caulam ſub- t] 

monitionis illius exponemns, & ſtc factd ſub- 

monitione negotinum procedat ad diem aſſigna- T: 
tum, ſecundum conſilium eorum qui preſen- tl 
tes fuerint, quamvis non omnes ſubmoniti a. 
Vererint. | | C 
Here was I'grant the form of a Common | tl 
Council of the #ingdom, to the purpoſes || # 
BH here named , which are for £4 and Z/cu- tl 
| gy upon aze: The 4d I fay, and ſhall ſhow, was | 
* Conmon from thoſe Tenants which held of the Ir 
| Sbczge. King in Common Socage , ſuch as held Gelda- is 
ble, or talliable Lands , the E/cxage con- Ch 


cern'd 
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cern'd the Tenants by Knights Service, Eſcuage | 
but both concern'd only the Ang's Ze- Pn Te 
rants in chief , which appears in the ve- Knights 
ry confining the Summons to the Afa- Service. 
jores Barones Regni , and others which held 
of the King in Capite. 

Whereas (1) there were Majores Baro- 
zes , Who held not by any Feudal Tenure, 
that were not oblig'd to attend at the Kings 
ordinary Courts, and they, with them that 
were under their Juriſdictions, had their 
Common Councils apart , though all might 
meet at Gereral Councils: So that what 
was a Common Council of the Kingdom to 
this parpoſe, was. not ſo indefinitely to a//. 

2. There were others who were ob- 
ligd, or had right to be of the Common 
Councilof the Kingdom , though not upon 
the accounts mentioned inthis Charter. 

I. The Norman Prince, to the encou- 
ragement of thoſe great men that adven- 
tured for his glory, made ſome of them 
as little Kings , and gave them the Regal 
Government of ſeveral Counties, in which 
they with the great men thereof, and the 
libere Tenentes Freeholders, made Zaws for 
the benefit of their Inheritances , 'and the 
maintaining the peace ; and that of Cheſter crrfrer. 
in particular was given to Hugh Lupus Te... Os 
nendum ſibi & Hered.ita vere ad gladium, ft- , z4iz.y. 
cut ipſe Rex tenebat Angliam ad coronam : 247 
B 4 SO 
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So that he wanted nothing but a Crown to 

make him King. In a Charter of Count 
 #Hugh's, of the Foundation of the Monaſtery 

Nt Sur _ of St. HYerburg,he fays:Ep0 Comes Hugo, & 
vey of che- MEL Barones confirmavimns. And one of 
Juirz. his Succeſſors grants to his Barons, ' Q#6d «- 
guſquiſque eorum Curiam ſuam habeat libe- 

ram de omnibus placitis ad gladium meum 
gertinentibus. +: ; 

And at the Coronation of FH. $. which 

pris vl, WaSafter this Charter, Earl Zohz, another 
$63- Ed. of //ill1am's Succeſlors,carried St. Fdwara's 
Lond Sword before the king, as Matthew Paris 
tells us,for a S$1gn,that he had of righta ve- 

Ty extraordinary power : Comite Ceftrie gla> 

aium Santi Edwardi qui Curtein dicitur an- 

fe Rezem bajulante, in fixnum quod Comes eſt 
PalatinusF Regem fs oberret habeat de jure 
poteſtatem cohibenai, &C, 17 
though this was the chief Count Pala- 

7/ze, yet others had their ſeparate Councils, 

where they made Laws, 
HPillam Fitz-Osbhorn was made Earl of 

Elereford under Y//lliamthe Firſt, of whom 
Hilliam of Malmsburyſays, Manet inhunc 

ir. Ho. term in Comitatu ejus apud Herefordum /:- 
nour 1 Ed. g 47K quas ſtatuit inconcuſſa firmitas, ut anullas 
Ailes pro qualicunque commiſſo plus ſ-ptems ſ0- 
lidis, cum in alits Provincirs ob parvam occa- 
ſrrinculam in tranſereſſione precepti herilis, 
Fig tnti vel Vigiwnti Ovinque pendantur, 
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(9) 

Of the ſame nature are Examples in the Sclden, #6, 
Conſtitutions of the old Earls of Cormwal, 
and the like. 

To return to the County Palatine of Che- Domeſday 
fter, its Count was not Tent. in Capite with = CO 
the reſtrictions above taken, viz. SubjeCt mesrmetce- | 
to the Feudal Law, and obliged to attend — 
once at the- Courts as other Tenants, and Lekreftes 
yet at the gcn-ral Councils he was preſent. ſurvey of 
Therefore this Council mention'd in King Gt, 
Foka's Charter , where none bur Te- 
nants in Caprte (obliged to the ordinary In- 
cidents of fuch Tenure) were, was no ge- 
neral Council of the whole Kingdom , as 
our Modern Authors would have,. though 
it were for the matters of ordinary Tenure, 
all that were concern'd being at it. " Mea... 

In the Year 123 2. King Hep. 3. held his 497. #4. . 
Czria or Court at /Fincheſter, at Chriſtmas, a0 — 4 
which was one of the Courtdays, or rather x 7. 7 © 
times of meeting; for it often held ſeveral ac. yp. .. 
days;and therefore when that at 7ewksbary, At. 1205. | 
in King Zohzs reign, held but a day, it is 7; } 
fpecially taken notice of. Mat. Pe. | 

Soon after King Henry's Chriſtmas #4. Tie. f. 1 
Courc, he Summons all the Magnates of 37... 
Enoland ad Colloguinm ; when they meet, nates viz. | | 
becauſe he was greatly in debt by reaſon _— 
of his Wars ; he demands, Auxilium 4» Fra: pro 
omnibus generaliter. ; notabilis 


Y 


o 


. : perſona Rot%- 
Quo audito Comes Ceftrie Ranulphus Pro coouic3 8-2. þ 


=» 4 
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M7, agnatibus Ms. 16.dote =: 


l (10) 

' 2MPſ359. Magnatibas Regni loquens reſpondit,quod Co- 

| 7”: 3*: mites Barones ac Milites qui deeo tenebant 

H. 3. in Capite cum iþſo erant corporaliter preſen- 

Nots, This tes, pecuniam ſuam ita inaniter effuderunt, 

| the Ter * quod inde pauperes ones receſſerunt, unde Re- 
'nants in £7 de jure auxilium won debebant, et ſic petita 


Capite _ licentia omnes receſſerunt. 


_ " Here was the Earl of Cheſter, this being 
becauſe a Summons toa Gezeral Aſſembly; but when 
they in 


particular $11© King asked money for his expences in 
are taken the Wars, he tells him in the Name of all 
_ 2 the Zaity, that thoſe which held of him in 
themwhich Capite (which is as much as to ſay he was 
came to none of them) ſerved him in their Perſons, 
- -_goond and at their own charge ; therefore they 
| The Exq1 beg d leave to be gone, if the King had ng 
* of chef . other buſineſs with them, for no aid was 
Eos in = Auxiliam to be ſomething in lieu of the ſer- 
# Wars, nor yice which the Kings Tenant was to per- 
| ba _ form. That this concern'd the KingsTenants 
licv of mi- in Capite by K** ſervice, and no others (ex- 
_ _ cept the interior talliable Tenants; ) & they 
| cauſe all that were then aſſembled, being the Great 
| his Tenure Coupcil of the Kingdom, took upon them to 
| | -ptgrng Umpire between the King and 4s Texants, 
' fence of and to tell him that ve had no pretence for 
meMarct- aid from them, for they had pertorm'dtheir 
'*  fervicesdue. Ifonly Tenants in Chief, by 
' Knights ſervice, are here intended by Te- 
nants 1n Czpite, they only moſt commonly 
attending 


want tO due : So that it ſeems they look'd upon - 
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attending the King in Perſon, though ſome- 
times all Tenants whatever, were required 
ſen- } toattend ; and fo in King Zohn's Charter, 
777, | the Summons be taken, tobe only of ſuch 
Re- | Tenants in Chief, then the aid there is 
'meant only of ſuch as comes from them z 
| but that takes not in all that are within the 
ng | meaning of King Foh's Charter, it adding 
en | fmili modo fiat de Civit. Lond. which paid 
in | a Sage Aid as T ſhall ſhew : But for Cheſter, 


all ÞF evenatthoſe times when aids were granted 
in by more than the King's Tenants, the Earls, 
as Barons, and Freeholders of Cheſter gave by 
5, themſelves.PrinceZ#award, afterward King 


-Y Edvard the Firſt, was in the 44th of H. 3. 
IQ Count Palat.of Cheſter, and he had his Com- 


DO »0n Council there, wherein he conſulted for 
nN' | the good of his Palatinate apart, from the 
4 great Council of the Nation : Barones & 
a Milites Ceſtrenſes & quamplures alii ad jy; tt 
$ {um. Domini Edw. coram ipſo Domino Edw. dor. 


| apud Shorlwick, ſuper ſt atum terr. illinus Do- 
7 ini Edw. Conſul. & propor. que hab- pro- 
ponenda, Nay lo careful were they that 
the Kings Feudal JuriſdiCtion ſhould not in- 
terfere with the Earls or other Lords there, 
| that they inſiſted upon it as their Preroga- 
tive, 1o ſay many Records, that if one held 
by Knights ſervice of the King, and of any 
Lord within the Palatinate alſo, the Heir 
ſhould be in Ward to the Lord there, not 
2 2 : PSEY _ . to 
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to the King ; and ſo by conſequence of the! 
other Incidents and attendance at the Kings! 
Courts; ſothatthoſe of the Connty of Che- 
ſer, could be no part of this Common Conn-* 
Z ci, which therceiore was not general. 

E- In an Inquiſition taken 22 £dw. 1. Dicunt 


* 45-ſub pemporibus Comuum Ceſtr. quam temporibus' 
y od; Ca- . : A : x 

he work -. © Regis Hen. Patris Domini Regis gui nuns eſt, 
| Scaccaris, , ac Fermpore iffizs Doneini Edw. Regis nupe fe- 


cundum conſuctudinem per quandamn Pr.CF09 4- 


fitatam Domini teodorum in Com. predict. 

poſt mortem tenentium ſyorum cuſtodiam 

terrarum & tenement. quz de els tenentur 

per fervittum militare uſque ad legit. ztat, 

hzred. hujuſm. ten. licet i1dem tenentes alt- 

as terr. & ten.in Com. pred. vel alibi de Do- 

-mino Rege tenuerunt in Capite ſeraper huc 

| uſquehabuerunt,8&habere conſueverunt,c*c. 

Fot.Pa.2. King Edvardthe Firft,ſends Arch. Ep. 4b. 

L E414. 25. Pri, Com. Bar 1M. & omnibas aliis fidelibus 

I fats ae Com.. Ceſtrie, and defires'them that 

2 fince the Prelati, Comites, Barones & alii d: 

E Regen, which one would think took in the 

. whole Kingdom,had given him the fifteenth 

part of their moveables; they would do the 

like, and we find a Record of their giving 
a part from the reſt of the Kingdom. 

ome on Can probi homines & Communitas Comi- 

| E41.3:.6, t4tns Cefirie ficut cerert de Regno noftra l 5m. 

_ 63 | ; OMalunm 


E”. 22% Ed, 1. Qu0d a terpore (uo non extat memoria, tam 


tivam hbattenus in Com. Ceſtr, optentanm 0 u-" 
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f ther 0192ium bonorum ſuorum nobis conceſſerunt 
-; ratioSE. 
CE l So that tHfeſe were then no part of the 
int commune concitium Regni within this Char- 
bf ter; and no man can ſhew that they were 
uns #- divided ſince rhe time of //ilam the Firtt. 
_ 2. There were others who were obliged, 
b.,s or bad right tobe of the Common-Conneu! ot 


ef the Xi-2dom, though not upon the accounts 
; foe mentioned in this Charter ; which if it ap- 
pear, then this was not the only Commoz 


07 4- 
A. | Counct! of the XKiz2dom, or the tull form of 
:& || it, becauſe there were Common Counctls 
am. | wherein were other things zreated of,and 0-. 

ther Perſons preſent. For this 1t 1s very 
rur ; | 7 
rat obſervable,there is nothing but Aid and El. 
at. cuage mentioned , nothing of Advice or 


5). | Authority given in the making of Laws, 
which were ever enacted with great folem- 


"Ts nity, and all the Proprietors even of Palati- 

Zh, nate Counties were preſent in Perſon or Le- 

bes val Repreſentation, when ever a general 

wi or #niverſal Law was made that bound the 

ts Kingdom. But to wave this at preſent, 1 

Ki ſhall give one inſtance from Records, that 

mi others were to come or had right, beſides 

Ke they that came upon the account oz Tenure 

1 as here mentioned. EE. ; 

8 The Pope writes to King Her. 3. in be- y,ygenali- 

fe half of {ome of his great men, who had terar. in. 

oy complained to the Pope that he had exclus 7 _— 
| ded 48.8. 43, % 
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| — - 43 
ded them from his Councils. The King 
anſwers that they had withdrawn them- 


Ne qui Ma- ſelves, and that Falcatins de Brezt the chief. 


gnates viz of them,was by the advice of the AZa9na- 


een ne tes rotins Regni, all the great men of the 
fe aliqua 'Kingdom,called and admoniſhed to receive 


4:4 nota- the Judgment of the Xiz2's Court, accord- 
bilis perſy- + 2 


xe, &c.o; 10g to the Law of the Land. Cum alids 


Clauſ. 3 E. teneatnr ratione poſſeſſionum magnarum, 
2. #1, 16, 


rity officit maximi quod habuit ii Curia noſtra,' 


ad nos in confulits noſtris venire non vocatus.: 

Although beſides the obligation ro obey 
the King's Summons, he was bound by rea- 
ſon of great Poſſefſions,and a very conſide- 
Table Place at Court to come to the King's 
Councils,though not called ; that is, when 
ever it was known that a Council was to 
meet, which might have been done by an 
Indiftion of an Aſſembly without ſending 
to any body. 

This ſhews very plainly that there were 
others to come to the Great Councils , be- 
ſides thoſe that were to come to thoſe 
Common Councils, and other occaſions 
for meeting ; for confine it to the perſons 
and cauſes here ſpecified they were to have 
Summons, the Aajores Special, the 12:,0- 
#es General by the Sherifts, and 40 days no- 
tice, whereas the King ſaid, and could not 


be ignorant of King Zohr's Charter, which 7: 
was but 10 years before, that Falcatins . 


Was 
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was to come without Summons. 

: But there is a further irrefragable Ar- 
chief] gument in the Negative , viz. that this 
Commune Conſfilium Regni , was not the 
21. | Great Council of the Nation: And that 1s 
civell the Judgment of a whole Parliament in 
"VC the Fortieth of Zaw.the Third,above three zee. art. 
; | hundred years ago, when *ris probable that 49 £4: 3- 
| they had as clear a knowledge of the ® '* 
= | Laws, Cuſtoms, and Publick AQts in King 


_ "| Zohz's time, as we have of what paſt in 
bes the Reign of Henry the Eighth. - It ap- 
ny pears by the Hiſtory that King Zehn had 


reſigned his Crown in ſuch a Council as _ 
ide- bt - ® a . 
5 | this here, it was Communz Confilio Baronum uut.pur. 


= noſtrorum,and yet the Prelats,Dukes ,Counts, 0-236. 
Wy Barons and Commons, upon full deliberation 
; in Parliament, Tteſolve that the reſignation 


wo was void, being contrary to the King's 

5 Oath, in that *rwas Sans Zenraſſent, with- 

out their Aſſent : And the King could not 

pe. | Þringthe Realm in SubjeQion, Sanz aſſert 
. | adecnx. | 

lc If it had been in the Great Council of 


= the Aingdom, though it was not poſlible 
Wh for the parties then at Council to have 
wy been aſſenting -perſonally to King Zohr's 
wy Reſignation ; yet they had affented by a 
ho Natural as well as Legal Repreſentative, 
+ 20} 35 has been long ſince ſhewn by the Judi- 


cious Mr. Hooker. 


To 


td. wh LE, 
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rooberEc- Tobe tommanded we do nr; when the. 
cleſ.3b.fol. Society whereof we are part, hath at any time 
- before conſented without revoking the ſame Te 
afterwards by the like univerſal Arreement : | 14 
Hherefore as any man's Deed paſt is good as | 
long as himſelf” continueth; So the At of a Ai 
| publick Society of men done five hundred | 
years paſt ſuthente ſlandeth as theirs ,. who FL 
preſently are of the ſame Societies , becauſe .de 
C—_— are immortal, "That King | 
Fohn reſigned his Crown, without a Parli- fl 
amentary Conſent , is to be taken for | th 
granted after this ſolemn determination 
the only queſtion is, whether *twas with 


ing the conſent of his Curia, or fuch a Commuze HP; 

14 Fohan- Corfilium Regni, as his Charter ſets forth. Ces 

nis. _ The King had ſummoned his Military Fe: 
Council to Dover, in the 14 of his Reign, a 

as in the third he had to Porrſmouth, they to 

which were ſummoned tothe laft are ſpe- pl: 

cified under the Denominations of Com y 

6. tes, Barones & Omnes qui Militare Servitt- bel 
A #7 & debebant, this was to have them paſs th 
: the Seas with him, and they that ſtay'd ar Pa 
home, gave him Eſcua YC. Penteate autem th 

die ſtatuto , multi impetrata licentia aant fo1 

Regi de quolibet Scuto dizas Marcas Argenti; | & 

Here was a Military Council, and a Milt nM: 

tary Aid given ; they that were with hin Ag 

at Dover are not particularly deſcrived by. I fo 


Matthew Paris , but he tells'us, Convere- 
| runs 


6 (17) 

rant Rex Anglorum, &., Pandulphus cart 
proceribus Regni apud domum Militum, _. © 
Zempli juxts Doveram 15. die Maii, abs Mate. Yate © 
idem Rex juxta quod Rome fierat ſententid- 
tum, . reſignavit coronam ſuam tum Regnis 
Angliz, &c. . a 


\ . This was Communi Conſilio Baronum no- wet. pa; 


ſtrorum;as att; Paris atid Kzyghton terj- Kyehten « 


.der the Charter; , ; ; 


As Matt. eftminſ? er ad. optimum con- pun mil, © 
filium Baronum noſtrorum , the laſt giyes us ſol.271. 
the form of the :SumMmons, which ſhews 
who werg the Commune Conſfilium Regni 


. . here,the Proceres Regni mention'd in ſat. 
Paris. Onnies ſue ditionjs Homines, viz. Di- 


tes, Comites & Barones, Milites es Servien- [rey a 
tes cum equis # armis : So that.here was 1 
a Military Summons tg them that. ovghr 
to come, beoauſe of Services, which is ex- 
plained by the Suntmons to Dover, whigh 
was to Omnes q4i militare ſervitium ei de- 
bebart , if he thought all were bound ro 
thar Service ,. and ſummoned all, till the 
Parliaments Judgmear fatisfies us,. ether 
that the reſt were not obliged, and there- 
fore came not, of if they came as they of- 
ten did in Her, 3. time, upon'the like ſumt- 
mons, as appears by many Records of that 
Age, that the King's Tenants only aTeared 
fo the. Reſignation, . a 
. Euber Ons / that a 
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Council of the mm Tenants, was not | 
 Conncil that could lay.any Obligation up- t] 
on, or pretend to a Repreſentation of the ti 


whole Kingdom. _ © tl 
Indeed I meet with a MS. wrote I ſup- || 
pole in the time of Her.6. above two hun- | m 
dred years paſt, the Author of which (be- | th 
ing izduced by all the Records,or Hiſtories, | U« 
which had then appeared to him , to be- | m» 
lieve that nothing could be of Univerſat | L 
Obligation, evenin King Foh»'stime, but | to 
what was aſſented to as univerſally as | 
Laws were when he wrote) gives us King, | tix 
Fohn's Charter of Reſignation in a very | w 
full and complete form,as ifit had ben— | th 
Ms.cod,cx Per conſulium & aſſenſum noftrorum Pro- t:0 
re rae cerum Arch. Ep. Ab. Prior. Comitat. Ba- Ce 
defuntt, . ronum', Militum, Liberorum hominum, & | of 
omninun fidelinnm noſtrorum : Whereby if | op 
his Authority could ſtand in competition | fai 
with the Great Councils, he would remove 8 thx 
the Objection that had been long before I ' the 
made, which was, that this Reſignation | is . 
made 1n the ordinary Cyria , was not ina || &« 
Legal Repreſentative of the Kingdom, | Con 
It feems that both the Parliament and | anc 
. this Author were then ſatisfied that the | and 
King's Feudal Peers or Tenants in Chief | onl 
could not make a Commune Conſilium Regni, | don 
- as a full Parliament in King Zohy's time. 
Beſides it is worthy of - , 
| at 


that if none but 7enents in Capite were of 
the Common Council of the Kingdom atthis 
time, then all the Abbots, Priors, and 0- 
ther Dignified Clergy , who held not of 
the King in Chief, and yet were very nu- 
merous, together with the whoſe boay of 
the infetiour Clergy , were entirely exclu- 
ted from, and never admitted tothis Com- 
mon Council ahy more than the reft of the 
Layty, from the time of 7/71;am the Firlt, 

to the forty ninth of Henry the Third. 

- ThisI conceive is enough inthe Nega- 

tive., that the-King's Tenants could not 

within the meaning of this Charter make 

the Common or General Council of the Na- 

tion : If it be ſaid that they made the 

Common or ordinary Council for matters 

of Tenure of ordinary Juſtice, I ſhall not 

oppole it, in which ſenſe they might be 

faid to be a Commune Confilium Regnt , but 

that ſenfe cannot be here intended, becauſe 


' the words are Commune Confilium de. auxili- 


is aſſidendis aliter quam, Cc. & de ſcutagiis, 
cc. So that "tis manifeſtly no more than a 
Commom Council for the affeſſing of Aids 
and Z/caage ; and if, Iſhew that the ids 
and Z{cuaze concern'd the King's Tenants 
only,then the Commoz Council of the Kin g- 
dom dwindles into a Common Council of 
the King's Zenants for matters concerning 


C z if 


their Tenure, 
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If no inſtance can be ſhewn from Re- 
cord or Hiſtory of Zuxilia or Aids raiſed 
by the Kings of Zrglavd without more | ®* 
general conlent,except ſuch as were raiſed || P*® 
of his immediate 7emants; and thoſe caſes th 

wherein the Kirg here reſerved to himſelf fin 
a power of charging with Aid or Eſcuage 


without conſent of a Common Council | ®* 

"4 hi | the 
concern'd his Tenants only,and more than "s 
thoſe Tenants were parties or privies to' ns 
this Charter, it muſt needs be that the o- | *'" 
ther caſes wherein the conſentof a Com- LT 
mon Council was requiſite, concerned Te- rp 


nants only , ſince only their conſent is re- / 
quired, and they only ſtood in need of this fiie 


clauſe of the Charter. ” 

That two of the three above mentioned & 
” vis. j Aid to make the Eldeſt Son a bu 
Knight, and to marry the Eldeſt Daughter _ 
were incident to Tenure , appearsby the || 
Stat. FV«ft. 1.Cap. 36. which aſcertains the | 
Aid which before as that declares was not | C* 
reaſonable, and ſhews upon whom it lay | £29 
(viz) Tenants by Knights Service and So- he 
cage Tenants, and there is no doubt, but if || V. 
the King might by Law have required: Ku 
Aid,in thoſe two caſes he might have done Kr 
it, in the third for the redemption of his = 
own body , which was a ſervice a King of || *** 
Eneland , eſpecially after the loſs of Nor- a 
2:a2ndy , which often occaſioned the expo- Jo 


ſing 


(21) 
ſing their Sacred Perſons, o little Rood in Near, 


need of and was likely ſo rarely to hap- _ had 
ſq | pen, that there was no need to redreſs, by Aid in the 


| MX | | "os, * likecaſe 
ſes | the Statute of /Z*P. any grievance ar! by King 
ſelf fing from thence. Tabs 


Though the Statute here ſpoken of be Charter. 


Sr only in the affirmative , what Tenants by | 
jan. | theſe Services ſhall pay ; Yet this has 
to. | been taken to be pregnant with a Nega- 
A tive as to all others not mentioned, So 
Hs I1 Hen. 4.01.32. Nul grand ſergeanty we nul 
Te- | #7 Fenure mes ſeulement ceux quenx teigney 


in Chevalry & en Socage ne paieront Aid a 
his | file marrier pour ceo Stat. de HVeſt. 1. cap.36. 
woet que cenx denx tenures ſerroint charges 
ied | © 1 parle de auters tenures ; that is, none 
but Tenants by Knights Service and So- 
cage are liable to theſe Lexitia, But over 
hs and above theſe incidents , whether with 
Bi conſent of Tenants , or advice of other 
Council, or meerly of their arbitrary mo- 
tion Kings uſed to raiſe money upon their 
"3 Tenants, and theſe were called fuxilia, - 
- if | which is the word uſed in this Charter of 
wad King Zoh» , the leavy upon Tenants by 
Knights Service was called Eſcuage , be- 


hi cauſe of their Servitium Scut? , Service of 
-of the Shield, that upon Tenants of their De- 
its meſns in Common Socage , Tallage', 
>0- which is a word that might be of a large 


extent, as it ſignifies a cutting of from the 
C4 Eitate, 


Ss IS 


(22) 
Eſtate , but being it was never uſed as an 
1mpolition with pretence of Duty but upon 
his Tenants,and that which was raiſed up- 
on Tenants by Knights Service had its 
proper name , therefore this has 2 nerally 
been applied to the payments of Socage 
Tenants,cither as ordinary Services,that is, 
upon the ordinary occaſions wherein *twas 
of courſe raiſed by the King, or upon 
extraordinary occaſions and neceſlities, 
which required advice. {= _ 


Yet as an exaCtion or unjuſt payment 


it has been taken in the largeſt ſence 

' to reach to all Tenants and others ; as 
mM 1. in illiam the Firſt his Emendations or 
Charter of Liberties, the 1. Magna Charta. 


Seitenias Polumus etiam ac firmiter precipimus & 


Fadmer. concedimus, ut omnes liberi homines totins 
& nie & Monarchie Regni- noſtri preditti fabeant & 
ſpecalegtam | i 
Jol.199, ' 


reneant terras ſuxs & poſſeſſiones ſuas bent 
C& in pace liberas ab onmi exattione injuſta 
> ab omni Tallagio,ita quod nihil ab ets ex- 
tgatur vel capiatur nift ſervitium ſuum libe- 
ram quod de jure nobis facere tenentur, & 
prout ſtatutum eſt eis & illis 4 nobis conceſ- 
Jum jure hereditario in perpetnum, per Com- 


mune Concilium totins Regni noſtri predict. 


In a General Council of the whole King- 
dom it had been ſetled what the King 
ſhould have of his Tenants by reafon of 
Tenure, and what Free Services he _ 

oe, Ne ey ave 
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have even of thoſe Freemen which were 
not his Tenants. . 
Thus by the Oath of Fealty or Allegi- ,.,, .. 
ance and by the Zaw of Aſſociation, or the 59. 
revival of the Frank Pledges, every Free- 
man was tied to Service for the Defence of _ 
the Peace and Dignity of the Crown and Hans 
Kingdom, and by the Aſſociation more par- &upir;- 
ticularly to maintain Right and Juſtice ; n confar- 


- 


. . , t 
for all which they were to be cozjurat? Pra- vids ny 
res {worn Brethren. poſſe ſuo ſent 

And beſides this there were Services be- _ - Los 


longing to the Crown, which lay upon the jaciend.;be 
Lands of Freemen;To inſtance mTreaſure, * 
Trove and Royal Mines, 7 heſauri de terris Kiyghton, 


: 9 A -. - fol.2358. 
Regis ſunt niſt in Eccleſia vel Cameterio in-7,,,,;y, 
Veniantur. I, 


Aurum Regis eſt & medietas argenti & 
medietas ubi inventum fuerit , quodcumgque 
ipſa Fecleſia fuerit dives vel pauper. = = 

And this was as properly a Service as, 
the Roman ſervitus prediorum, which COn- prediorum 
ſiſted in ſomething to be ſuffered upon /** bc, 5- 
Lands or Houſes. A 
duttus. Digeſt.lib.8.tit,z. Servitutum non ea natura eſt ut aliquid faciat, 
ſed ut aliquid patiatur, vel non ſaciat, ib.fol. 215, 

But he would not exaQ or. take from 
them by force any kind of Tallage. 

Therefore the Hiſtorian tells us , that in $/» Da- 
the year 1084. De #naquaque hida per An- _— a 
gliam VI./o/idos accepit,he accepted as a vo- 14 il.x. 
E C 4  luntary 
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; luntary -guift 6 5. of every hide of Land 


Kn! 
throughout the Kingdom , 'if *twas with- Ma 
Gut conſent , *rwas againſt his own Char- I viti 


ter, and fo illegal, © um 
"Butt to proceed to ſhew the. nature of. | &. 
the fuxilia, which came from Tenants in ant 
the Reign of {ome of his Succeſſors, either IU ef 
ordinary as common incidents-or extraor- | lag 
dinaty, SG "HSP yok my 
+.n8ft, By the CommonTLaw, as the Lord Cook | 
232... obſerves upon the Statute of ef. r. cap. | are 
4 36. to every Tenure by Knights Service i 
and Sage , there were three Aids of mo- I ha! 

ney called in'Law Zuxilia, incident and £ Elc 
implied without ſpecial reſervation' or hol 
mention (thar is to ſay) relief when the | mu 

- Heir was of full fee, Aid pur fair fit | for 
Chevalier, c> Aid pur file marrier. EY 

When the. Lord Cook tells us that theſe | a | 

Services were incident to Socage Tenures, || taii 

as well as Knights Service it muſt be in- | ne; 
tended, when it is ſpoke of the Services of | ſor 

the Tenants of the ' King's Ancient De- || mw 

meaſa only, for they that held of the King the 

by certain Rent, which was Socage Tenure, yet 

were not- ſubje&t to the payment of the = 
Fallage', except” their Land were of the Re 
Ancient Demeaſn of the Crown. At; 

' And therefore Robert de Pere Earl of N #m 
Oxford, who held a Mannor of the Crown | 

by a certain Rent, which to be ſure was not; 

| v5 ns + TS Knights 


SR: A 

Kni 1 he ett brevis 
Knights Service, Pleads that he helg the eh wh 
Mannor with the Appurtenances, per SEr- ,,,1 wm. 
vitiam Decem librarum Regi, ad Scaccart- Mich. 32 

um annuatim reddendum momne Servitio, th 
& Regidedit intelligi quod idem Manner.non xm, regis 
antiqua dominico Corone Regis Angliz nec #®Scacce- 

eft de aliquibus temporibus retroattis in Tal- Is, G—_ 
lap. per Progenitor, Regis Angliz in domint- Pe for 


cis ſuis aſſeſſes conſuevit talliari, : p_ 
| Upon ſearch made he and his Tenanty arf. a-. 
are freed from Tallage. lowed, ib, 


So the King declares that he will not _ 4 3 
have Aid, that is Tallage for marrying his dirfezx © 
Eldeſt Daughter of any Clergy-men that po yr 


hold in Frazk-llmaign or Socage , which: x. pes 

muſt be taken .in the ſame ſenſe with rhe Mn 
Fe z : % ? o S © ? »" « 1 83 

former. = bn _—_ 


- * And before this 7Yalterns de Eſſeleg held Inter com. 


a Mannor,ad feodi firmam, that is at a cer- _—— . 


tain Rent of the gift of Hey. 2. and was 3: nz. 


never afterwards talliated, quum Predeceſ Penes Rem 
ſores noftri Reges Angliz & nos talliari fect- py, 
mus Dominica noſtys ( it ſeems though Scaccarie. 
the Land had been of Ancient Demeaſn, 
yet it was ſevered by the Purchaſe.) | 
* This Tallage was called fuxil/iumin the Rot-Claw: 
Record. De confilio noſtro proviſum eff quod \, — 
auxilinm efficax afſideri faciamus in omnibus | 
burgis CF dominicis noſtris. © 
| Yet the City of Zondos being charged 
with a Tallage, the Common Council dif- 

| TT Puts 
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Deron.  pute whether it were 7alagium or fuxilium 
DE * which is there meant of a voluntary Aid, 
xen-Zugis not due upon the acconnt of any of their iſ x;; 
+54 houſes being of the Kings demeaſne,though IU ;, } 


"Þ indeed*tisthen ſhewn that they had ſeve- || ,cc 


ral times before been talliated. Tet 
This explains that part of the Charter, | pe, 
ſpmails modo fiat de Civitate Londinenſi, that | * \ 


is, as In all caſes beſides thoſe excepted, i 
Eſcuage or Tallage ſhould not be raiſed but "at 
by a Common Council of the Kingdom, that hy; 
15,of all the perſons concern'd to pay : Sa Þ #, 
for the City of Zoxaos, unleſs the Aid were I {hc 
ordered in a Common Council , wherein | cy 
they and all other Tenants in Chief were Tit) 
aſſembled, none ſhould be laid upon any 
Citizens, but by the conſent of their own || tir 
Common Council ; and if the Ordinance Cc 
were only in general terms, that all the U hj; 
Kings Demeaſns ſhould be talliated, the Þ ?;y 
proportions payable there ſhould be agreed tn, 


by the Common Council of the City, ac- an, 
cording to that Record, 11 Her. 3. Aſe-fÞ {in 

dimns auxilium efficax in Civitati noſtra ſl YH: 
London. ts quod ſingulos tam Majores | thy 

Note. quam IMinores de voluutate Omnium Baro- wl 
num noſtrorum Civitatis ejuſdem per ſe talli- EN: 
avimus., Et ideo providimns fimile auxili- Ta 

um per Omnes Cruitates noſtr as, B argos [6 | {h 
dominica noſtra afſidere. th 

This per ſe talliavimus was a talliating no 
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per Copits, for when the Common Counct 
Tefuſed to give ſuch a ſum ingrols, as the 


King demanded , -then the King was put 
to have it colleQed of every Head, that is, 


according to the faculty of every Socage 57 *n# 


Tenant of his Demeaſn, as appears by the 7,1 
* _ Mich. pens 


Whereas by this Charter the King ** *#*: 


Record of 39 Her. 3. 


mighr take Eſcuage or Tallage in three 
cafes without the conſent of the Tenants, 
but confin'd to reaſonable, that is, ſecundum 
facultates, or ſalvo contenemento , and in 
thoſe caſes wherein their conſent was re- 
quired , things were carried by the Majo- 
rity of voyces amongſt them that were 
preſent upon his Summons, which ſome - 
times were very few; as when he held his 
Court at Heſtminſter in the fifteenth of 


his Reign on Chriſtmas the chief time, ,, » ,, 
3 - +7 © . o _ - '6S 
:tWas cum pauco admodum Milituns Comita- 2:4.E4. 
tu, there aroſe a very. great inconvenience, e: 


and a few Tenants called together at a 
time, when the reſt could not attend, as in 
Harveſt, or the like, might ruine the reſt ; 
therefore this ſeperate Court of Tenants is 
wholly taken away in the Reign of Z4a- 
ward the Firſt , and he promiſes that no 
Tallage or Aid (without any reſervation) 
ſhould be leavied for the future, without 
the conſent of a full ſettled Parliament, 
not that it was incumbent upon all that 
came 
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eame to Parliament to pay either Tallage 
or Eſcuage; but as they were the Great 
Council of the Nation they ſhould adviſe 
him, when, or in what proportion to talli. 
ate his Demeaſns, or lay Eſcuage upon 


his Tenants by Knights Service: And SD. - 
when the King's Tenants paid Eſcuage by .. 
Authority of Parliament , the Tenants by ;,.. , 
Knights Service of inferiour Lords , werefſſ ,,. 


34£4-1- obliged to pay to their Lords, Z#. Se, 
> inf = roo. the Statute is thus, NVaulluns tallogiumÞ o.0 
vel auxilium per nos vel heredes noftros in 
Regno noftro ponatur ſeu levetur ſine volun- 6; 
Fate &F aſſenſu Arch. Ep. Comitum, Baro- S 
num, IMilitum, Burgenſfium & aliorum libe- 
-roum hominam de Regno noſftro. 


Purſuant to this the very ſame year is en 
a Record of a Summons far a Parliament - 
to conſider ' of an Aid to make his Eldeſt 
Son Knight , for which before he need not | « 
have conſulted his Parliament , nor the "os 


Council of the Tenants; de jure Corone no- 
ftre in hujuſmodi caſu auxihium fieri nobis that 
Rot.Claxſ debet, ſays the Record, and yet he had tied | 5, 


316. &r--up bis hands from raiſing it without con- 


I ſent of Parliament. -_ 
However King Fohz had in ſome mea- I ©. 
ſoreredrefſed their grievance, giving them F ;. { 
afſurance that there ſhould always be the: cap 


general conſent of Tenants for what was! 
.not payable of right and cuſtom, without: 
Ea | any 
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(29) 
any conſent of theirs, and for the aſfefſing 25 


thoſe ſums to which conſeat was made {+ _ 
neceſſary, there ſhould be a convenient; declara- 


6 . w_ k., tiveof the 
notice that none might complain of the LG 


injuſtice of the charge. Le Kiog 
But all theſe things fo manifeftly relate Zobz's 


to Zenure , both the caſes excepted and the 4 


caſes provided for, that no other ſexſe can 
be tolerable, for where the King reſerves 
three incidents to Tenure, and the particu- 
lars within the proviſion are appendant to 
Tenure, and none but Tenants are mentio» 
ned , ſhall we believe that ſomerhing For- 
reign 1s intended by the very ſame words ? 
though we may well believe that all Aids 
whatever were intended by the Statute of 
Edw. 1. becaulc the conſent of all People; 
Tenants, and others is required. 
Thus far Ithink Iam warranted by ve- 
good Authorities ; I take leave to ob- 
ſerve farther , that it ſhould ſeem that be- 
fore this Charter the King might have . 
charged his geldable or talliable Lands , 
that is, thoſe Lands which were held of his 
Demeaſn in Socage ar hisown diſcrerion,. 
but could not charge them that held by 
Knights Service without their conſent, and- - 
ſo this part take it, barely to the conſenting, 
is for the advantage and relief of the So- 
cage Tenants only. The Charter of Hen-.. 
7) the Firſt, which exerpts the King's Te-; 
nants 


4 


Earta;Hen. 
t, 
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tiafits by Knights Service, «4b omnibus geldig King 
that is, tribute or forced payments beyondfithen 
ordinary Services, leaves the King a Power 
of charging his other Tetiants by meanerſſ 


Services, though not thoſe which held worl 
by Serjeanty, pro omni ſervitio. ned, 
. Militibus qui per loricas terras ſuas de-Nl E 


ſerviunt terras dominicarum carucarum ſus King 
rum quietas ab ommnibas geldis & ab omni grea 
opere proprio dono meo coricedo; ut ſicut tam chol 
magno grivamine alleviati ſunt, its equis & || thei! 
armis ſe bene inſiruant, ut apti fint & parati]Þ all tl 
ad ſervitium ſuum & ad defenſionem Regni. | him 


But then as the conſent is qualified upon Nat 


ſuchnotice and ſummons to a certain place; Reg 


Herein the Tenants by Knights Service are | Lon 


eaſed in relation to part of their Service. . | neg 

They were obliged to attend the King's i £«s 
Court, either in his Wars, his adminiſtra.  Cur/ 
tion of Juſtice , or for the aſſeſſing of Eſ- | C 
cuage upon thoſe that made default in {| toti 


their Perſonal Services ; for the firſt there  9#«7 


could not be any time of ſummons or place | 4# # 
of attendance aſcertained, becauſe occaſion ©} «074; 
and neceſſity was to determine that ; for | T1 
the ſecond , they could not claim it as z}} © t| 
priviledge , the adminiſtration of Juſtice Y mor 
being within the King's Ordinary Power, | Feu 
and his Miniſters and Juſtices were ſuffici- Y was 
ent aſliſtants. But in the laſt there was a 
grievance in which 'twas proper for the 
6 King's 


6 
_ 


0, vw : 
i King's extraordinary Juſtice to relieve 
ifthem. £7 ad habendum Commune Confiliuns 


epi de ſcutagiis affidendis, for the afſef- 
fing of Eſcuage , which was part of the 
work of the Czr/4, they ſhould be fummo- 
ned, as is therby provided. 
Even before the Normans coming the 
Kings uſed to celebrate Feaft-days with 
great ſolemnity , and at thoſe days they 
choſe habere colloguium , to conſult with me 948. 


their People : So King Z#ldred ſummoned <4 


all the Zagnates of the Kingdom to meet jr OO 


him at Zoxdox on our Lady-day. 4» feſt Ne qui Me 
Nativitatis B. Marie #niverſi Magnates ©)" 
Regni per Regium Edictuns (ummoniti, Fc. ro, Miles 
Londoniis convenerunt ad traftandum ale ſts «liqne 
negotiis publicis torius Regni ; fo King (1/4 nm, 
Edgar had a Great Aﬀembly, and called it &. xv. 
Curiam ſuam at Chriſtmaſs. 
Cum in natali Dominico omnes Majores cata z4- 
totius Regni mel tam Zccleſraſtice Perſone gari Re- 
. gis 0x Re- 
quam ſeculares ad Curiam meam celebran- {,y,, 1, 
de mecum feitivitatis grati4 conveniſſent Ranſty in 


coram tota Curia mea corroboraut. —_ w 
That the Cris Regis then conſiſted not rg; fol, 


of the King's Tenants ozly : 1 coyld ſhew 335- 
more particularly by a diſcourſe of the 
Feudal Law , and of what preyalence it 
was here before the Normans 
T think there is enough to 
here from one Piece of Antiq 


; | (32) E F.. 
ſhews what in Ancient time made a Chu Th: 
or Peſant become a 7heyn or Noble , .an* but 
that ſo Anciently , that, in a Saxon My of t 
ſuppoſed tobe wrote in the Saxon time, ivire 
isfpoke of as antiquated. 08 £ 
That was five hides of his own Land ,.af ted: 
Church and a Kitchin, a Bell-houſe and  4efo 
Burrough-gate , with a Seat and any dil Kin 
ſtint Office in, the Kings Court: Thi that 
Churle is in an Ancient MS, cited by Mr i 
Seld:n called Yillanus ; fo that if a magiif. 1o 
were not Free-born if he could make ſuch 
; an acquiſition he became ipſo fatFo, a Thane 
than; ati @ Free-ran, asthey were often uſed the one 
appelatio- for the other , which I think is eafily to be 
u, viri i#- collefted from ſeyeral placesin Doomſda 
kiles iter. Book, and as at that time fuch circumſtan 
dam libe- ces with a place in the King's Court made 
dire a Thaneor Free-manyſo a Thane or Freema 
homines, had a place in the Great Court , as we ſe 
aim Eadgar's Caria had all the Majores rorim 
tus, atque Regri, withiout any qualification from Te 
ſezenumer> nagre; But this is to be obſerved that this 
mpniſe. being ſpoke of asantiquared, and rhar the 
- Gloſ.ad f- People and Laws were in reputation when 
nm Link. this was the uſage , there is a ſtrong pre 
mie. ſumption front hence, that ſince that tim 
Vide Becks a leſs matter than five hides of Land , 4 
js - Church, &c. ,gave a place m the Xing 
ftoms of Cozrt when Nybilty was cheaper, and 
- the Peogl2, th: Nobles of leſs reSura:ions 


—*, 
A 


MM. -- | (33) Wap 51 SS 
Chief The Normans followed not only the Lajiz © 
, an *but the decent Cuſtoms and .Ceremaazs 
1 MSfl-of the former Government, though not” 

WB vgiretly yet by way of reſemblance... .. 

+ And whertis the Saxoz Kin s:celebra- 
tedtheir Courts ofteri on great Feaſt days 
before all their People upon publick norice, 
King /:Hliam eres Tenures, whereby all 
that he had obliged by his gifts; except 
Juch as out of ſpecial favour were to do 
_ ome ſmall thing, pro 0»9n4 ſervitio, ſhould 
| 44 a little Court or Council by them- 
ftves either 1Z:1:tary (if occalion were) or 
Fudicial in matters. belohging to their feud. 
And by Henry the Third's time , if not 
Henry the Second's, it took in all, or moſt 
matters of ordinary Juſtice ; whereas be- 
fore, its buſineſs was confined to the Con- 
troverſies ariling between the King's im- . 
mediate Zenarts , other Suits, eſpecially a- 


thut in temwpore Rezis Edw. & non alitcr; 


Ego 
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A" quando voluero faciam ca ſatis WX 
moneri propter mea dominica nece{}' 
ria ad voluntatem meam. 4 
I cannot here omit the plain obſervatis 
on that dominics neceſſaria , cannot- be 
meant otherwiſe than of the King's own 
buſineſs ; for his neceſſary Demeaſns 
were nonſenſe, therefore the {cnſc is, that' 
as often as he had occaſion , he wonld give 
them, that 1s , all the Counties and Huns 
dreds, ſufficient notice for attending him 
ſo that here is a clear deſcription of the na- 
ture of his Great Councils, nay, and of St; 
Edward's too , inthat when he ſays , they 
ſhall ſit no otherwiſe than they had dons 
in St. Faward's time , he adds ; For when 
I have a mind toit, I will cauſe them to be 
ſufficiently ſummoned to meet upon my n+ 
ceſſary occaſions, of which, 1 will be Fudpe, 
that 15,ſo it was in King Fadward's time,and 
indeed fo it appears in the Body of his 
Yd L1n- Taws recited in the Fourth of //71;am the 
Piicre. Firſt , where *tisenaRted that Tythes ſhall 
e's. be payd of Bees, we are there told with 
what folemnity the Law paſſed , -Coneſſall 
ſunt 4 Rege, Baronibus , & Populoi 1 
.. .., So whereas King Zthelwolf' Father to the 
In vita: Ai- . . # 
jrdi, fol, WMuftrious King {fred had in the year 855 
or 854 granted to the Church the Tythe 
his owa Demeaſns. Rex Decimas Ficclefi 
concefſis ex omnibus ſuis terris frue Fill 
| Regt 


Wezis , about ten years afterwards the 
IE Tythes were ſettled all over the Kingdoni 
by a gezeral conſent , 704 regione cum con- 
ſenſu Nobitium & totius: poputi, BO 
- By the Populus is not to be intended. all 
People whatloever, tor they who were not 
Freeholders were not People of the Land; 
were no Cives , and were not properly 4 
part of arty Hundred or County , for they 
were made up of the Free Pleapes ; the 
Freeholders, Maſters of the ſeveral Fami- 
lies, anſwering for one another by Tens, 
Ten Tens, or Tythings at firſt making an 
Hundred Court; and more or fewer Hun- 
dreds (according to the firſt diviſion or in- 
creaſe) a Conrty , amd for the clear under- 
ftanding the general Words, as Principesy 
Thaini, Barones, Proceres, Baronagium, Bar- 
naginm Regni,or thelike, relating totheGreat 
Councils of the inzdom befote and ſince 
the Norman acquilitior, we find by this 
Charter of Herry the Firſt, that the Conn- 
tics and Hundreds, that is, the men which 
tompofed thoſe Coyrrs were upon ſuffici- 5,,. 5; 
W ent notice to 2ftend upon the King's buſt- nem. fo!., 
W neſs, that is, conflitute the Courgzls, and 74399 
Il therefore Simeoz of Darhar very proper- 59. Mat. 
ly ſays of the Great Council ; Contilio totins Piitf.35% 
Angliz adunato, the ſame with what #4d- II 
Merus ſays of the Council of Pinnedere Alunato | 
inthe Firlt /YVilam's tim, adunatis prims- br ole, ; 
D 2 TIbus dio Regis: 
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Ead.l.1.fol. y;hus & probis wiris non ſolum de Comitd% 
M tu Cantie fed & de aliis Comitatihas An- 
oliz, here were the probs homines the Free- 
holders of the Counties,they rhat made the £9 * 
County Court or Turn, either of which inf © 
St. Edward's Laws is called the Folkmote, ſl *"* * 
and is there deſcribed wocatio & congreoa- 
#i0 populorum omnium , and we find by Sta Hes 
tutes made before this time, that the: pops- and 


lus omnis, or the primores © probi homines, L 
att. according to Zadmeris are called Peers or "2 
Minre, MNobles, for that the County-Court , orfff ©* * 
ſunt Eq:5- urn at leaſt, was Celeberrimnus ex omni ſ& ante? 
we trapid conventus. Thus in King Edgar's Fur 
grri &> qui Laws , Centurie Comitiis quiſque ut ante my 
vulgo Gene- pr eſcribitur intereſts oppidana ter quotanni 
meu Gs” habentur Comitia Celeberrimus autem ex on 10 
cntur, fatrapia bis quotannis conventus apitor, cuj 2 
rages Brit. auidem illins Dioceſis Epiſcopus & Senator *vE 
Lambert de #uterſunto, Gr. This ſome great men have Con 
Priſcis Lt- taken for a Gemeral Council or Parliament, the 
£/)% but thecontrary is maniſelt in that only the <0. 
ry was Se- Biſhop of the Dioceſs, and one Senator er Cha 
1.2.4 3 ther the Count or the Sheriff are to Cams 
compoſed there in Chief and this very: Law being firan 
irwere $-- taken notice of by Bromtor , it is there png 
A called Sryremotus ; fo in-Canatus his Law _ 

| 25d | 

arts a tryal is had at London before the Printipes, Dnces, Lawyenf Mon 
and Satra>e, and rhe fame renewed at Northampton, 15 fattl to be Congyes Were 
g4ti ibs toti proviucii ffve Vicecomiratu coram cunais. Titles of He 
nonr, fol. $24, & 525. Bromton, fol. 872. King 


where 


(37) 


where this is repeated, and where Canutus Bronton-fol. 
his Laws givean Appeal from the Hundred 977,” 
to the County-Court or Turn, this of the 
County is called Corventus totins Comita- 
tus quod Anglice dicitur Scyremote. 
But to proceed with the Charter of 
Heury the Firſt , concerning the County 
and Hundred Court. 
* Et fs amodoexurgat placitum de diviſione 
terrarum ſi intereſt Barones meos domini- 
cos trattetur placitum in Curia mea: Ft 6 
inter vavaſores duorum Dominoruns tracte- 
tur in Com, &c. Though according to 
this the Titles to Land between a!l but im- 
mediate Tenants , or ſuch Lords as had 
none over them but the King , were deter- 
minable in the County , yet ſometime be- 
fore the Great Charter of Henry the Third, 
Common Pleas in General, which takes in 
the "Titles of Land followed the King's 
Court, where ever he held it, and by that 
Charter were brought to a certain place. 
Communia placita non fequantur Curiam no- 
ftram ſed teneantur aliquo loco certo. The 
King's Bench is corays Rege, and uſed to 
follow the King's Court, and was remove- 
able at the King's pleaſure. Here Com- 
mon Pleas as well as matters of the Crown 
were: heard , and at this doubtleſs all the 
King's Tenants by Knights Service uſed to : 
be preſent , of this Bratton ſays , Mlirum - _— 
D3 Curiarum © 
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Cariariim habet unam propriam ficat aulam 


regiam & Fuſticiarios Capitales qui propria if 
Canſas Reegts - terminant & aliorum 01n1um thi 
per querelam vel per privilezinm five liberg WE 
fate ; But as the Curia Regis was held the 


ſometimes of the Tenants and Officers on thi 
ly ſometimes of the 'whole X:ngdem, when 22 
matters having no relation to Tenure of 
ordinary” Judicature were in queſtion, 
hence has aroſe the mifate of ſome Learn £#! 
ed Authors in taking the Cur:a Regzs to be 
nothing but the Cort of the King's Te 
nants, of others that *rwas meant only of ma 
the Great Conrmeil of the Nation, , 


'- Whereas we may trace their frequent ord 
diſtinftions from the. Conqueſt ' down / 
wards. yety. apparently , and very often Hi 
their union. -— - RET 
It precipy. ** IE1S agreed oh all hands that the ording Ig 
is feſtis pro» Ty Curia was held thrice a year, 'at Chriſt ® 4 
futcor/- als, Eaſter, and Whitſontide, and in theſff £4 
le Donin;. time of /Yi;am the Firft, the places werg Fer 


«71d Glo- as certain on Chriſtmaſs at' Gloceſter , gu 4 
Paſcha a: Eaſter at Hincheſter , 'on Whitfontide all 


pud ow Feftminſter , while they were held at thy he: 
niam,Pente= . =p | TT "i 
cafe ud Accultomed places, there was noneed of Þ Kins 


wm. Dy Summons, they that were'to come rathill. "x 


—_ FA one Tenure might WH ell come de Mt ore;afte Fon 
rttencre Wards, they removed from place to placgh , 
corſurvit the King made the Court where ever he wil by: | 


| h 3 F [ «. . . |; 4 Wy 
__ pleaſed toholdit, and indeed when every 
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but then it could not be the Cari de more ; 
if it wete-at a different time or place, 
then there was need of Summozp;, if there 
libel were ſummoned at any time more than 
helg} the 274inary Members of the Curia ; if 
8 this was on the day of the Caria there was 
when 22 4710» of the Great Council and the Cu- 
re offs 174, if on a different day there was a Great 
tion £0#nc# by its {elf, yet the Members ofthe 
earnl C»ria were a part thereof. 
| Not to anticipate what will appear from 

the Preſidents which I ſhall produce to 
make good this my Afﬀertion ; I ſhall 
make my Obſervations upon them in 
order. | 

About the firft year of the Reign of n:tan x. 
Hilliem the Firſt , as Mr. Selden ſuppoſes, = _—_ 
was held the Council at Pingedene, to de- Honour, p. 
termine the difference between Odo Biſhop 53% 
of Bateux, Earl of Kent , and frchbiſhop 


- 
- 


Lanfranc ;, if this were a Curia de More, 
then tis evident that more than 7enarts in 

Chief”; nay all Proprietors of Lands afſem- 

bled then of courſe even at the Cxria, for 

the probi homines of ſeveral Counties were 

there, but it appears that it was upon the 

King's Summons to all the Freebolders of 

' Kent, and of ſome adjacent Counties. _ 

' Pracepit Rex quatenus adunatis primort- —_ f 
bas &+ probis wiris non ſolum de comitatu ».jul.g, 
Cantiz , ſed & de aliis comitatibus Anglis 
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querele Lanfranci in medium ducerentur, ex; 
aminarentur, determinarentur. i | 
© Diſpoſito itaque apud Pinnedene Princi-Y | 
prum conventu Godfridus Epiſcopur Con-B} det 
ſtantienſis vir ea rempeſtate prediues in Cur 


Anglia vice Regis Lanfrancq juſtitiam def  * 
Tuis querelis frenuiſſime facere ſuſſus fecit. i the 
'  Hereall the prob} homines are by variati-M tha 
on of the phraſe conventns Principum, a Bi: cer: 
ſhop was Preſident and pronounced the fl  * 
Judgment ; but it was , as *tis faid after-F{ bei 
wards, Fx communi omniun aſtipulatione &. | «du 
judicio, this Judgment was afterwards re-t Co 
voked jn'axiother Council,which tobe fure 
muſthaye been as large as the other , elſes] Co 
the Lawyers who were there, could never  - 
ave tnade any colour of an Argument for 74: 
mn = <4 
' "Jtem alio tempore idem Odo permittente WW & 
Rege platitums inftituit contra ſpe fatam Ec: | 
clean & Tutorem ejus'pairem Janfranc &: i tw 
illius onnes quos peritiores legum & uſuum 
Anglici Regni noverat gnarus addnxit. Cum 


Zeitur ad ventilationem cauſarum vent eſſet! 


omnes qui twendis Feileſie cauſis quique con-W frc 
' venerunt in primo congreſiu ita convicts ſunt © thi 


ut in quo eas trerentur fimul' amitterent.. 
:Tis obſervable that there was a legal tryal, Y 6= 
and the'cauſe wenton that ſide, where the #-: 
Law ſeemed to be , * but indeed afterwards Y P: 
Larnfranc coming poſlibly upon prod 
YT WWII TAS he 9: 2355-6 
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r, ex: ſme Evidences not appearing before the 
'_  f firſt Judgment was affirmed. 
inci Here matter of ordinary Juſtice was 


Con- determined before more than the ordinary 
OT | 
» dell This looks very like a General Council of 
ecit. | the whole Nation, to be ſure *twas more 
riati-W than a Curia of the King's Tenants and Offi- 
a Bi-W ces, and is more than a'County Court. 
| the W Yetin thenature of a County Court, it 
frer-W being ſeveral Counties united , and ſo was 
ze Ml adunatio conciliorum , though not of the 
s re-} Council of the whole Nation. * | 
fre An Ancient MS. makes this Chiefly a codteff. 
elſe Court of the County of Aer. EY 
ever ll Pracepit Rex Comitatur totum abfque m0- admer.fol, 
t for 74 conſtdere,cf homines Comitatus omates fran- 197 
ſl crgeras & pracipue Angl.anantiquis legibus 
ente fl & conſuetgdinibus peritgsin unum convenire. 
; Ec-fY Butthen it adds, C# atii aliorum Comita- 
c &B im homines, .and lo:confirms what Zadme- 
mum rus ſays. | | 
Ci mm $ ] The nature of theſe Courts 1s ealily to 
Jjex- be explained by Writs , which we find 
= from //7/: the Firſt for ſuch Tryals as 


ſan thisat Pinnedene. lain 
ent.” Hitlklmas Anglorum Rex omnibas fideli- adelnuldi 


yal, bus ſuis &Vicecomitibus in quorum Ficecomi- Joy efe j 
the Y fatibus abbatia de Heli terras habet, ſalutem : | = bon + 
rds  Precipio Abbatia de Heli habeat omnes con- am.1.juſſs - 
102 mes ; Heruers E= 
ing fuetudines ſnas, &c. has inquam haheat ficwt on 
ny | habuit yrink, 
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habuit die que Rex Edwardus fuit vivus & 


| os roy M 9» 
—_ _ mortuns,C ficut med juſſione dirationat« ſunt z ” 
Ister com.de apud Keneteford per plures ſcyras ante me ,,, 
Term. Pale. 6 Burones, viz. © | PT 
18.8 Efb. * 5 bY 4d. 


&-E; © Gaulfridum Conſtanfienſem Zpiſcopurr, 
hs & Balwinum Abbatem, & Petrum de Va ;,, 
lonnus, & Picotum Yicecomitem, & Tehe-M : 
hen de Heliom, & Hugonem de Hoſden, & ſun 
Gocelinum de Norwicum, & plures alt 
E os Teſte Rogero Bigot. | 
 Prvealind Willielmus Rex Anglorum Lanfranca Ml 7;; 
$1074» "> POE TN, MEL EY 
Zh Archiep. & Rogero Comiti Moritonio & fW er 
Gauffrido Conſtantienſi Zpifcopo , falutem, WW ye 
», Npndo wobis & precipio ut iterum faciatis fi þ,; 
 tongiegari omnes ſeyras os nterfuerunt M. 1 
placito habito de terris Feileſie de Hely an- 
Fequams ea conſux in Normaniam noviſſime 54, 
veniret. Ln | | ego 
Cum quibus eting fint de Baronibus meis. eſe: 
ques competenter af poterunt, & preditto fac 
placito inter fuerunt eb.qut terra ejuſdem ZFc- 


C07 

cleſie tenent.  Quibus in unum\conzregatis tin 

& Julf. eligantur plures. de illis Anglisnqu: ſciunt Y je; 
quomoda terre jacebant prefate Eecilefie dill 11 

qua Rex Edwardus obitt, er quod inde aixe-: Al 

rint ibidem jurando teſtentur. Quo facto dy 
reftituantur Feclefie terre que. in dominico (0; 


fuo erant die obitiis Edwardi, exceptis his +4 
quas homines clamabunt me ſibi dediſſe , 11- gu 


las wero literis fignate que fint et qui - Nl © 
| Under Te”, renent. Qui autem tenent Theinlandes 
5 . Qu? avtem ienent {6 ; Fi 


<h. 
4A, 


(43) 
que proculdubio debent tenert de Feclefia, f- 
ciant concordiam cum Abb. quam melio- 
rem poterint et fi noluerint terre remaneant 
ad Eccleſiam. Hoc quoque de texentibus ſo- Loxds of 
cam et ſacam fiat. Denique pracipio ut ill; Mannory 
 borines faciant poutem de Heli qui meo pre- 
che- cepto &t diſpoſitione hucufque illum folits 
» & —_—_ 7. PAE\ ih 
41-Y  Willielmus Rex Anglorum Goffrido #- y;u4 
piſcopo et Rodberto et Comiti Moritonio, ſa- 
nc Juterr. Facite fimul venire ones illos qui 
Ol terras tenent de dominico vittu Fecleſiede 
1, Heli, & volo ut Eccleſia eas habeat ficut ha- 
alli bait die qua Edwardus Rex fuit vivgs. et 
un mortuus, et ſfraliquis dixerit quod tide de 
OY 7-0 dono aliquid habeat Mandate in magni 
mel tudinens terrz et quomodo' eam reclamat, et 
ego " ſecundum quod audjexo aut - 5 inde 
eſcambitionem teddamgant alind faciam ; 
facite etiam ut Abbas meon habeat omnes 
confuetudines que 4d Aobatiam de Heli per- 
Finent ,* fieut i eas habebat Anteceſſor ejus 
 tempore- Regis Edwardi, Preterea facite ut 
Abbas feifitus fit de illis Theinlandzs que ad 
Abbatiam pertinebant die quo Rex Edwar* - | 
:dus fuit mortimas, fi illi quicas habent fecum Theſehad 
tomcordare noluerintet ad iſtud placitum ſum- hich ves © 
»onete Willielmum'de Guaregnna, et Ri- bngedro' | 
chardum #/i#72 Gifleberti , 'ee Hugonem ns I 
de Monteforti , et Goffridum de Manna inthe In»+ 
F114, et Radulfum de Belfo, et Herveum wilition. * 
ES, -- er Sorin © W-+ 6 Bituricenſem, RE 
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Bituricenſem, et Hardewinum, de Eſca-. mer 
lers et alios quos Abbas vobis nominabit. iF ,.: 


Upon theſe Writs many uſeful things] ;; 
m1 bit be obſerved, but I will confine op fip 
ſelf as nigh as I can to my purpoſe. + 

From them as interpreted by equal W 17, 
authority of Hiſtory it appears, that //:/, 7 
the firſt us'd to commiſſionate ſeveral of IM yy; 

(. his Barons, 1 will nat oppoſe their being 
his great 7enants in Chief, theſe were to il ;1. 
preſide in the Tryals of matters within 
erdinary Juſtice, which were to be try'd 
in the ſeveral Counties where the queſtion W þe 

, ſometimes in one County, ſome- 
timeSin ſeveral together as the men of the 
ſeveral Counties, that is, the ſeveral Coun, W {7 
ties were. united. for 

Sometimes theſe great Men, ſometimes © <;; 
the Sheriffs were'ty, Summon the Parties, © «cy. 

_ and to take care. that an Inqueſt of the | 
County or Counties eoneetin'd. be impan- Tur 


, nell'd,inthe Counties, that is,by the choice © yp, 

of the Freeholders. by = 9. 

The Kings Commiſſioners were to pro-M if 

nounce the Judgment in the Kings Name YW {he 

or ſtead : So the Biſhop of Conſtance did M ,,; 

Fadmerus Tight to Lanfranc, "twas Fudicio Baronum WU 341 


Codex Roff. Regis que placitum tenuerunt, and yet ex Ml Se; 
Seldens communi omnium aftipulatione & judicio, | tus 
| Th fo. The Inqueſt upon their Oaths found'FI & 
| 200- the matter of Fact, tl.e Fudges ſtated it” 
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to the people, and delivered: their Judg- 
ment j to which the Primores & probs homi- 
i cs aiſented, for 'twas ex communi omnium 4- 
na tipilatione ; this agrees with what Brafor 
my" fays of the Laws paſs'd inthe Great Coun- 

Bf cil of the Nation. DeConcilio & Conſenſu 
Jual Magnatum & Reipublice communi ſponſione. 
But it may be objeted that the Kings 
| of Writ is to. the Great Men to do Juſtice, 
108 WW to which the Books give an anſwer that 
- 10. the Kings Writ does not change the Na- 
hin ture or Juriſdiftion of a Court, and there- 
y dl fore though a Writ of Right or a Zuſtities 
100. be directed tothe Sheriff” yet the SUItOTS cup, 6.8m: 


BraFow ; 
0s I * 


_ in the County Court are Judges. FRETS 2 
the And what their Juriſdition was in the = 


un” timeof //71. the firſt, is to be gathered mans caſe. 
from what continued to the Freeholders or 
Suitors of the County, Court of Cheſter ,, ;,n. x: 
1eS "P jþ - "j s ». eo 
* MW even till the time of Zdward the Firſt, apud 3w- | 
Upon a Writ' of Error to remove a 7/4 ime - * 
h . Twedam 
Judgment out of the County Palatine of 1, 04: 
Cheſter into the' King's Bench in a Plea of ſante _ 
Land ; -The Chief Juſtice of Cheſter cer- # en ; 
ifies that the Zudicatores et Sectatores coram Gile |} 
the 'Suitors at the County Court , c/a- #79 4 = 
. . a ornton 
mant habere talem libertatem quod in xg. wa- 
tals cas aebent omnes Barones & eornm tazygn. & 
Senefchal. ac Fudicatores eguſaens Comita- Tuſt jorpe? 
tus ſummoniri audituri hujuſmodi proceſſuns tiv/len 
- : Ll. [o,. Do: © 
& Recordum & illa antiquam ſigilla ſax ens 
abponant afiznat, 
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apponant, þ fuerit infrs fertinm Comitatny f' ther 
per ſeipſos emendare. Et bujnſmods libersiſ ſuct 
fates 4 tempore quo non exfiat memoria uſel din: 
od ED STS | M that 
And the Chief Fuitice farther certifies, M #7 
dudd fecit ſummoniri onnes Barones & Fudis tys' 
to fi 


catores, accordingly. - - Rs 

The Parties Kiſembled at the Council I as { 

of Pinnedene,were the Primores et probi virs Ml Arr 

of the Countiesconcern'd, which anſwer WU pro 

fo the Proceres et fideles Regni, .1n the uni- M. © 

on of all the Counties in Parliament, as traq 

m the 42 of Hzzry 3. which in another, i». 

- *>». Recordofthe ſame Parliament are branch'd M deb: 

Rat. Pat4ts ut into havz bommes e prodes hommes, i et of 

F 3-322 there are the Primores et probi viri, e du il: 
Sw 4; there are the Primores et probiviri, e du 

" commun denoftre Realme: that is, as the dciz 

Statute of the Staple has it, the Prelates, 1 


Dukes, Earles, Barons, the GreatMen of Y She 

 _____. the Counties, ,Grazas des Connty's tas the 1 

| Stef French, and the Commons of the Citics}ſ tior 

M1365, and Borroughs. i iP -, cor 

The Teſtimony of : F:zd4»erus concerning} cho 

the Parties to the Judgment at Piznedem rat 

confirms me 'in' my. opinion, that the Sum by 

mons to a Great Council as I take itin'thisY inſt 

| Kings Reign, -mentioned, by S/-22z of Dur: ] 

Sym: Pu- bays and Florentius HY yzornienfis, which ron 
nelm.f.213., ro £ 

El. 3yzors, WAS to all the Biſhops,” Abbots, Earles,W as t 

f. 641, Barons, Sheriffs, with their Knights, was the 

not to them and thoſe only who' held tes 


them! 
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- C 
Knights , the Freeholders of the Coun: piceon. 
tys who were by St: Zawarads Laws oblig'd un ſuis 
to find Arms, and became Knights Mites jen 
as ſoon as by publick Authority they took Sarde 
Arms; the antient form of Manumiſſion 149%» 
| , . veui fſent 
proves this ſufficiently. milites il- 
Siquis velit ſeruum ſuum liberum facere 'orun fs 
tradet eum Ficecomiti per manum dextr an 5008 2 
in pleno Comitatu, et quietum illum clamare bonins' © 
debet a jugo ſervitutss fv per manumiſſjonex, 177606 
 y-j 6-4 _— do. 
et oſtendat ei liber as portas et vivias et tyadat” 
illilibera Arma, viz. Zanceam et Gladium et Comeli | 
deinde liber homo efficitur. Son 1 
| Ang. dr Lis © 
Thus he. becomes a freeman and the -tertins + - 
Sheriffs Knights at the fame time. Tie-90: if 
| That all Frecholders. had the appella- ;,.;, :49s 
tion of AZlites, is evident by many Re- #4. 1. cap. 
cords, and even a Statute, that for the ©5;, . 

- ory Seldens ad 
choice of Coroners which was but decla- x44. nee 
Tatory of the common Law, as appears © ſpice. 
by ſeveral Records,before that time ;1 will $,,.,9p.x, 
inſtance in one. 

Becauſe one that had been choſen Co- 
roner, was neither a Knight or Freeman, 
as that interprets it ſelf, nor yet diſcreet, 
therefore a new choice is direfted, M75- nor.ctus; 
les non eſt, et in ſervitio aljeno, et juvenis 38.Hmn.3. 

| cb 
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449) 
p #-.' Inſuſficiens et minus * difereeed... EZ 
"'Herei in Servitio alieno, a ſervant, is pul 
in contradiſtin&tion to 23les;: that is, to 
Freeholder,or Liber tenens. Et here,has the 
like import with Sed; unleſs a man might 
have beena Knight; and yet no Freeman; 


B 

- Nor.Clauſ The Freeholders of the County of. Cori he 7 
=.r "x wall Fine to the King; for leave to Ehuls tain 
? apo their Sheriff, *tis 41d in the Record. Mn; 
; Milites de Com. Cornubie finem rue ; ins 1 
Record. Rot; fins 5%. 3: wy 1i-M, 9 Jo: 
0 os th And theſe which are here led by th Con 


pas of fee general denomination of Knights,are in al part 
” Oui 26 -2- we Record of the ſame ſpecified y imag 
-. cordibe ro-ereheſe names.” W any 

er Epiſcopus, Comites, Bar. Milites libere tex that 
'  pentes, & omnes alii de Com. fo that all thalfl jis \ 
4 © ach people of the County, that is, they whucl poſſe 
| ny were partof the County Court werecomfſſ then 
Y leave to ptehended underthe word Milites/ KM. jr 
| <chuſe. In another Record, the Mites et probili romi: 
E Rot. clauſ. homines, that 1 is; - honeſt Frecholder S ary vice, 
' arn-#3- uſed asthe ſme. Ml that 

-— In pleno Com. tuo dicas Militite: prokj i part, 
3 Fideleges hominibus Ballive ue. &C. / F Wl 74s. 
3 apr 2h The Milites or probi homines were ul ll 7s E/; 
l: Ty vr der the Sheriff, 2 Officer of their owl Tt 


_ VIYE VIR- choice, as Was the Law and Cuſtom of tl ſo bets Þ 
' | Heretochis | 


eligebantur per Conimune Concilium, pro' communi utilitatt regns. ff jet tc 
Provincias & Patrias univerſas & per (mgulos comitatus in pleno folemal to Þ; 
freut. & Vicecomites Provinciarum Of Comitat. elegb dtbeit. ZINIWES N xl 


chaio nomia Ed Cant. fo: 147+ 


owe * 


@ 
' 
4} 
"4 
6: 
»y 
"34 
aA 


_ 

\ ? HEY 
*. > 
MOL 


oP "_—__ Cars 4 < +3 Soft Soba SMES ca FONT = 3 > i hs he >< 
4 one 3 4 io Ee EC EIA EE -. | 1G _- FS "= R 4 $ 
p A PE FEET £ - 90 00; ORR x98 77 5 . 
"vm ” at A Se : : F- 25 RF EN ; : 
I? WEDAAN: - J 4 ; ry - 
MR — - \ 
24.40 - 68 o = 
- 55 j 
wn - : , 
we d 
” : 
pt , 


1 King's time to be ſure and lotig after: the 
PU Office of: the Heretochins, who had been 
the Dudtor Militie, had been diſcontinued 
ho body knows how long, and *is ſpoke 

of onfF as an Office that had been. 

But the Sheriff, being of the Freehold- 
ers choice, not the Kings, Hhavihg no cer- 
tain Salaty,ror Fee upon any account taken ,, 7,9; 
notice of in the eye of the Law ; but depend- / 74; 
ing upon what the King ſhould give out 
of the two thirds of the Profits of tlze 
.County, (the zertinm A2parinm, the third 
part, the Eart of Count had) who will 
imagine tlitt the Sherifts as Sheriffs, had 
any teud rais'd upori them by* the King, 
that is, were to attend at his Coxrts or itn 
his Wars, with their Fez4:/ Knights the 
poſſe Commitatus which was aſſiſting to 
them, being of quite another nature ? 

Inde: 4 E find one Fulcherus, Bom? Vite- rogie bndf 
tomitis, that is, Tenant by Knights Ser. 9 F' ran 
vice,to which homage was incident,arfd in en. 
that ſenſe Miles Yicecomitrs 5 19 anther 
part, Teziet Ropers de Picoto Vicecomite d: 
fedoReon Hani terram terinir Gold. ſub Abb t- 
te Eli Potuit aafe ab[q ve tjus licenti1 fine fac f, 

This had been freehol4 within the /45- 
bets Precin&alienable wittfour licence, ſu\5- 
et to no ſuir of Crt, anlwas granted 
0 Picat then Sherif of the C nn; cy hf 514] 
ofthe Kings feud,tha: is,by Kniglr:s ſervice. 

E Yet 
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Yet he did not hold this as /icecornes, but 
as Baro,{o*twas if any man had the Coumy 
in fee : But the KingSummoned the Barones, 
& Vicecomites,that is, the Yicecomites withs 

' out conſideration of their capacity as Ba- 
rons, and their Knights ; *twas long after 
this, that the word #icecomes was any 

| thing more than tbe name of the Office 
Neicher here ſpoken of ; an honorary Viſcount 
ny ofdig- Was not then known,fuch indeed might at 
niry.al- their creation have had feuds rais'd ypon 
tous? « theLands granted along with theirHonour, 
in ſome There 1s this farther proof, that 
places was more than a Council of the King 
hach been , | "1 
heredicary Tenants and Officers or ordinary Conrt;u 
from anti- that the Summons was immediately after 
ene. the Curia, and that to a place ſufficiently 
6. 7it.of Capacious, Salibury Plain. 
oxry = Et in hebdomada Pentecoſtes ſuum filiun 
<4 Henricum apud HVeft. abi Curiam ſuam 
| tenuit armis militaribus honoravit ; hen ti 
Sjn.D:- was the proper work of the Curia,the King 
bo Jo. gave Arms in his Court to the Great 
: Men, and immediate Tenants, the com 
mon Freeholders received them in the 
County Court, either at coming to Age 
or upon becoming free by Manumiſſion 
which *tis not probable that a man wouk 
deſire, unleſs he had a freehold to liwt 
upon, or that thereby thoſe Lands whid 


were held in Villenage became free. 
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- But though one were born free, yet 1 

take it he was to recieve a formal military 

Honour , have Arms deliver'd to him 

when he came to Age, and in the time of. 

Hen. 1. *tis us'd as a ſign that one was not 7!-of Hee. 
of age when-he ſeal'd a Deed, and conſe- ;,.. P 
quently *twas iiot effeQtual becauſe 17/ira- 4jjz de 

11 baltheo nondum cinctus erat, _— 

- We find that when a freeman died, his 
Heir under ge » ſome body was to have 
the cuſtody of the Arms. 

. Siquis Arma hes habens obierit remaneat 
hereds ſus, et fi heres de tali ftatu non ſit 
=u_m Armis uti poſſit,ſi opus fuertt ille qui euns 
ubuerit in caſtodia habeat ſimiliter cuſtodiam 
Armorum, 8c, | 

And when hecame of Age; tc ea ha- 
beat, this was in Her. 2; time, and then 
the publick delivery of Arms to all Free- 
men might have been difus'd ; but an- 7, zþr,.r 


tiently. as Mr, Se/dez; obſerves, the faking £4.p. 306, 


Arms by young men from publick Amthority 
was 4 kind of Knight-hood,  _ 

- But ſoon after //i//. the firſt had at his 
Court Knighted his Son-Herry, he call'd 
this great Aﬀembly of Barones;& Yicecomi- 


tes cum ſais Militibus, tis Caris was held at $. Dunnn- 


Fhitſontide , Nec _—_ mandavit ut 
Arch.Ep Abb.Com.Bar./icecomites cum ſu- 
#MilitibasdieKal. Aug ſbi occurrerenit Sares- 
beriz, quocum veniſſent Milites illorum ſibi 

| E 2 fidelitatem 
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fidelitatem contra omnes hominesjurare coegit 
Lab. 4r= _Herel take it Mites illorum refers torhe 
wemepn 2 Knights of the Sheriffs, that is,the Freehol, 
146,  ers,this was adunatio conciliorum, a joyniny 
om pre- together of the ſeveral Councils of the 
"5 » Counties, where the ſwearing allegiance t 
liberi honi« the King was one of their Principal Works 
us wif the Kings Tenants had done it of courk 
orenSTEENB . + & F- . . Ld, * ; 
Britaznt, 10 the Curia, but methinks 'tis a ſtrange 
faceredebent thing that it ſhould be us'd for an Argy 
rea ment, that this was not a great Cound 
fdlitatm of the Kingdom, becauſe they were evocati 
pacaat yl a4 fidei viuculum. For fatisfattion I will of 
ode rvged. fer a Record of the ſame work done un 
This ſeems Parliament in the time of Henry 3. 
NO Celebrato wuper Concilio apud Briſtol a 
of all the - convenerunt univerſi Ang. Prelati tam. Fj 
—_— Ab. quam Primores et multi tam Com 
confirms tes quam Barones qui etiam univertalite 
my ſenſe. fideſitatem nobis publice tacientes, concel 
terns  fis &is libertatibus & liberis conſuetudi 
clasſ.18.3- bus ab eis prius poltulatis & ipſis appre 
” 14-4090: batis. &c. Here the King yields them thok 
Liberties and Free-cuſtoms , which the 
deſired, and they {wear Allegiance to hin 
here was the fide: vinculum. 

But perhaps they will ſay that this of # 
the firlt was no Common Council or Parli: 
ment, becauſe it appears not that any Law 
paſs'd or that they were ſummon'd to that 


end. , 
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For the firſt I think noman will ſay that 

the Aſſembly is leſs parliamentary becauſe 
nothing is agreed upon init. Indeed we 

find that where a Parliament was diſfolv'd 
without any A& paſs'd, *tis faid by Judge © 87. 
Cook not to. be a Parliament, but the In- 
ception of a Parliament, that 1s, no Sel- 

ſion : but whoever will conſule the Sum- 

mons to Parliament in the time of Z4.1.8 26.ctak 
2.may fatisfie himſelf that there were ma- 33; x. «. 
ny Parliaments call'd,at which there were ” 15. 4r- 
no Laws paſs'd, but meerly Advice given, —— 
and yet at the end thereof, the Knights,Ct- 21. der, 
tizens and Burgeſles had their Writs of Ex- 

penſes, wherein theKings declared that they 

had been called to Parliament, obi/scuns 

ds diverſis negotiis nos & populum Regnt 
ſpecialiter tangentibus tratatur, 

_ Forthe laſt, "tis no matter whether the 

cauſe of Summons were expreſs'd, 'tis en 

nough if it were de quibuſdam arduis, or 
however elſe was the-aſe of thet time. 

Beſides *tis certain many Laws have palſs'd 

in publick Councils antiently of which we 

have no intimation from thoſe Hiſtorians 

which mention ſuch Cauncils. 

Wherever I find any publick AQ of 
recognizing a Kings Title of juſtice, or of 
EleCtions of Perſons to any Office, I ſhall 
not {cruple to call ſuch an Aſſembly a 
Council, and if it it be Ceneral, a Greg: 

Ys E 3 or 
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or Common Connil of the Kingdom. 
. And Zaxfraxc | conceive was in thy 


Kings Reign choſe to be Metropolitan of 


all England in fuch a Council ; *rwas in 

deed in Caria Regis as Gervacihs, and the 

- Author of Azutiquitates Britanniceſhew, 

but not the Qrdinary Caria, for *twas on 

Afus Por- our Zady-Day, which was not the time 
rfcant. . of ſuch Curia, and the Clerus and Populi 
watio Dor, Anplie More than the Kings Tenants ad 
£1653 Officers there confirm'd the choice of the 
Brit. f.o, Sentores ejuſdem Fecleſre that is,of Canterbary, 
Felat. wil. Jn the fourth of this King the contro- 


print ati yerfie between the Archbiſhop ot Zork, 


' deGavel- and the Biſhop of /Yorcefter, was determi 
- 43* ned at Petreda before the King, Archbiſho 
199, Lanfranc, the Biſhops , Abbots, Earles, 
| et Primatibus totins Anzlie, this Mr. Selden 
x. Hoveden Tightly calls a Parliament, which is cafily 
{9-453- to be gathered from the large and com 

prehenſive Signification of Primates. 


Fecit ſum- hat General' Summons the ſame year 


morii,c;, tO have an account of the Laws, looks ay 


nobiles ſa- if it were to a Parliament, to which a re: 
Fe fer preſentation of twelye for every County 
tw deſmg. Was agreed on, but appears not to have 
101116 Pa- been ſpecially direQted : be that as it will, 
wir; ayodee ere was no need of a full repreſenta- 
cin, Sc. tive, or meeting in an entire Body, bes 
. cauſe it was not to lay any new obligation 


fi. 238 Upon them, but was an Enqueſt of the 
- * f{everdl 
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ſeveral Counties to preſent their old Laws. Sd. þici!. 
But when he ſeemed inclined to make the**7* 
Cuſtoms of ſome few Counties the Rule to 
allthereſt, Adpreces communitatis Anglorum, 

he left to every County its old Cuſtoms. 

In the Seventeenth of this King , Comvo- 4,. 1082. 
cavit Rex multitudinem Nobilium Angliz, 17 wil. 
the multitude of the Nobles of Z-g/and, ©7720: 
ſays Gervace of Dover, this was about Ec: :if/:1653. 
deſiaſtical Aﬀairs , Concerning the bring- 79 4n-. 
. , h glie Nobse 
ing regular Monks into Monaſteries , and t;j:: in «- 
an old Monk tells of the Charter or Law 1#n cale- 
then agreed on. Hec charta confirmata eff _— 
zpud Weſtm. in concilio meo, Anno Regni nm cadcbat, 
met XVIII. preſentibas omnibus Epiſcopis 3%: Park 
& Baronibus meis, where Barones met muſt Rn 
either be meant with relation to the whole 41212=- 
Nobility of Zzz/and , which were all the —_— 
King's men,though not his Feudal, eſpect- 
ally immediate Tenants, before whom the 
Teſt of Charters uſed to be,as in Herry the 
Third's time,the Earls only ſubſcribed at 
the requeſt of thereſt,or it might be only his 
Tenants in Chief, ſubſcribingas was uſual. 

In the Eighteenth the King impeaches ,,,,.g2,, 
his Brother Oo for his extortion, this was 18 #il.1. 
at the Ifle of Hino ht ; 1z Tafula Peta et ob- (i e.)Curii 
viavit, Thi in mirum congregatis in aula Re- Regis,Ord:» 

geli Primoribus Regpi : this was matter of 1717/0; 

| | 647. 
ordinary Juſtice , and though Primores 
Regni are named ; yet it might have been 


E 4 ouly 


- R — 


only ſuch of them as attended on his: I - Kir 
| Wars, or in his Court; and 'tis not pro- W dee 
bable that being abroad , all the Primores MW Ro! 


Anglie were ſummoned to this. as | 
__— In the Ninetcenth of his Reign, I take © Ar 
bet chin 1t chat he held barely his Czria at Gloceſter, of 
for *twas a Military Council , except that | 
his Judges , Great Officers, and conſtant MW a 
Attendants were part of jt. mc 
s. Dunelmn. Pariem exercitus ſui remiſit, parterm ſecum i #' 
Joi-213- per totan hyemem retinuit et in nativitate Do- | 
mini Glavorniz Curiam ſui tenuit,& at this & 
CourtI find only ſome Eccleſiaſtical Prefer- © th 
ments d:{poſed of to three of his Chaplains, | 70 
which required no ſolemn Conſult; but his ME th 
Laws paſſed per Commune Concilium toti- | V 
Spe! _—_ us Regni, ſemel atque terum att ſe conceſſiſſe, du 
451, G&c.per Commune Conciljum totius Regni, | w 
Pol.” and his Zeges Epiſcopales, Eccleſiaſtical Laws aſ 
Seldeni aut Were eſtabliſhed, De Communi Coxſulio Arch. 
& ſpic. ad Zpiſc, Abb. et omninm Procerum Regni ſui, R 


| "x7" For #/illiam the Second , whereas a g: 
7 great Antiquary will not ſay whether | © 
there were any ſolemn conyention of the ©. re 

Nature of a Common or General Conncil 11 m 

his time , "is manifeſt there was and we Vi 

. may find the Marks of diſtinQtion between al 

his ordinary Curia & Great Council or Par- lt p 

- 299mg lament. He was crowned convocetis terr tc 


fol. 983. magnatibus ſays Bromton,uolentibs animis | 
—< yowng Provincializauu Malmi, that is , the whole, 
e4 os 4 OS . Kingdom 


(57) 


. Kingdom agreeing or the Major part ; in- 


deed it ſeems the Normans were for Duke 
Robert, but the Engliſh were not ſo waſted, 
as ſome imagine , but that they carried it, 
Angli tame fideliter ei juvabant, as Simeon 


S.Dunelm;! 
"a: - 
of Durham ſhews,and Hoveden out of him. Rog. ove- 


In the Second 'year of his Reign he held 4%: fe. 
a Curiz on Chriſtmaſs at Zoxdon, but *rwas 7.088, 
more than a Curia d2 more , for there were 


Fuſticiarit ac Principes totins Anglig. Bromton,ſol, 
In the Third, 7urmas optimatum accivit —_ 


& Guentoniz conzregavit, he called toge- 3 wil.z; 
ther the Troops or Army of Nobles, Ba- 
rones aloquitur , inveighs againſt his Bro--- 
ther Rokert , and perſwades them to a 
War, & ut confulium inirent quid fit agen- 
dum juſſit , bids them conſider or adviſe wy Vis 
what was to be done. His didtis omnes a 
aſſenſſum aedernnt, all conſented to a War. 4n.1093, 
The King being very ill , oznes totius 796% 
Regni Principes coeunt,Epiſcaps, Abbates, Cf Fadmerus, 
quique Nobiles promittunturomnipopulobone* 
& [anti leges ; here the Princesand Nobles 
reach to omris populus, Here Anſelm is na- 
med Archbiſhop by the King, & concord; 
voce ſequitur acclamatio omninm, the noyce 
and publick acclamation witneſſed the peo- 
ples conſent ,and this 1s ſaid to be ſecundom 
Si ; Gondulfus 
totins Regni eletFionem,Oras anotherAuthor. xg. xp. 
Rex Anglorum confilio, c> rozatu Prin- Monac.Bee « 
gipurr ſuor », Cleri quogue & Populi petiti- 7,0 Tit 


[ 


0k: &t elect ione. The 146.3, 


(58) 
44.1094 . The King being upon leaving England, 
8-Y1:2- to ſettle his CE Eremends: Ex pre- 

cepto Regis omnes fert Epiſc. una cum prin- 
cipibus Angl.ad Haſtings convenerunt. Here i C, 
Azxſelm preſſed that there might be Gene- KW «x, 


' Exdminus, Tale Concilium Epiſcoporum, but went from Ce 

 J4l-24,% the Curia,the Great Conncil,diflatisfied. fer 

ES Axſelm had propounded a queſtion to jot 

be diſcuſſed in Council. | Su 

Eadnerus, Utrum ſaluva reverentia et — wi 

Jol-16. dis Apoſtolice poſſit fidem terreno Regi ſer- ſor 

Vare annn? ip. 

An.10o95s. Ex Regia fanitione. ferme totins Regni Wm 

92, Nobilitas quinto Id. Martii pro ventilatione ry 
iſt ins cauſe in unum apud Rochingham cor. | 

Fol. 29. Fit ttaque copventns omnium, This 15 "” 

__ . » called Cx, but could not be the Court of Ce 

Tenants and Officers only. 20 

| Fol.28. Azſelm harangues the Aſſembly iz me- tu 

dio Procerum et conglobate multitudinis ſe- th 

dens. The other Biſhops are the Mouth th 

of the Aſſemb] y,and the Biſhop of Durham of 

the Prolocutor; they tell him they will th 

have him obey his Prince, upon this he | 

Fo!. 29. appeals to Rome, Miles Unus, a good ho- 

neſt Freeholder ſteps out of the throng, de fe 

#nltitudige prodiexs , and with great de- C 

votion ſets before his Holy Father the Ex- ti 

ample of Z's patience,upon this the Pre- ro 

late hugged himſelf tn the opinion that the R 

popilirsthe Populacy were for him,though B. 


the 


(59) 
the Princes , the heads of the Aﬀembly 
were againſt him, | 


- "This Controverſie is adjourned to the Fol.31; 


Curia, on Whitſontide , which ſtill was no 
ordinary one: Anſelm was celebrating a 
Caria by himſelf, when he ſhould have at- 
tended at the King's , according to the ad- 
journment, but it ſeems he expeQed ſpecial 
Summons , which he has accordingly by 
word of mouth, no formal Writ, but Meſ- 
ſenger. The King ftenuit Curiam ſuam i 
7954 feſt ivitate apud Windleſoram,and there 


were Proceres, & coadunata multitudo, a ve- 934" 


ry Solemn Convention. 
The Authority cited by Sir Hex. Spel- 
man ſays, that the Clergy was not at the 


Council at Roch. in quo ferm? totins regni Syuman 
nobilitas preter Epiſcopos & Clerum conveni- 00#1-v0 


tur.s ſo that it would ſeem a Preſident for 


that Parliament , in the time of Zdward contra 
the Firſt, taken notice of by Biſhop Fewel, 1. ſ 


of which he ſays our publick Monuments, 
that is, Records have it. 

Fahito Rex cum ſuis Baronibus Parlia- 
mento et Clero (id eft) Arch. et Ep. excluſo 
ſtatutum eftÞ. There it ſeems the Zords and 
Commons , who undoubtedly came at that 
time, withont relation to Tenure, are Ba- 
rones ſui : But whether the Council at 
Roch. had the Clergy preſent or no , the 
Biſhops and Barons tell 4:/e/p at another 
exo, PT | Ga 


Faamerus, 
$0.34: 
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Great Council, how much ſoever he thought 
the Aſſembly on his ſide, that placitum ha- 
bitus eſt contra ſe , his pretences were over 
ruled, rotins regniadunatione.” 

Yet .notwithſtanding their ſenſe then 
delivered , they gave a farther day till 
Whitſontide ; ſo that in effe&t *twas 


Judgment »/ſ/, then indeed Arſelr with a. 


{ide Wind got an Advantage of the King, 
he cunningly waves the queſtion, whether 
he might ſwear Obedience to the King, 
and puts 1t only whether the-Pall were to 


be received from the Pope , or the King, 


and carried that Point, that it belonged ta 
the fingolar Authority of Saint Peter. 

This was a General Council on the 
Feaſt day, Adquievit MultitudoOmnis unde 
cum omnes ſilentio preſſi conticuiſſent, Statu- 
tum eſt, It ſeems till the Multitude reſted 
ſatisfied, the Law could not paſs. 

But two years after on Whitſontide was 
held no more than the Ordinary Cyria —— 

Cum jertur in Pentecoſte feſtivitatis pra: 
ti4 Regix Curiz ſe preſentaſſet : peraQtis 
igitux teſtivior;bus diebus diverſorum ne- 
gotiorum caulz in medium duci ex more 
Cepcrunt 

That *twas uſualwhen the height of rhe 
feaſting was over, to gotothe ITyals of 
Cauſes, or Matters of Ordinary Judicature. 
In 4-gu7 following 1s held a Great Coun: 
Cliy 


(61) 


cil, the King being, de Statu Regnt alfFu- 


THI: 
Then he {ends out a General Summons. 


In ſequenti autem menſe Auguſto cum de radnerus, 


Statu Regni aQturus Rex, Epiſcopos, Ab- jol-38- 


bates & quoſque Regni Proceres in unum 
przcepti ſui ſanCtione egiſlet, & difpoſiris 


-his qux adunationis 1]hus cauſz fuerant ; 


&c. Anſelm asks leave to go to Rome,bur 
is denied it. In Ofober following thege 
was a General Council at //:zcheſter. 

Wintoniz ad Regerm excondifto venimas, 
EFadmerus was there himfelf, 

The firſt day the Tumult from the vaſt 
multitude was ſo great, that they could do 
nothing, and therefore broke up the Court, 
and adjourned to the next day. 


Orta eſt igitur ex his quedam ' magna Fadniruy 
tempeſtas diverſis diverſ.e parti acclamanti- 1935. 


bus ; the ſenſe of the Aſſembly was , that 
Anſelm ſhould obſerve the King's Laws ; 
upon which he departs the Realm in a 
pett. 
"Twas pity Fadmerns went with him, fo 
that we looſe the account of what paſſed 
in his abfence. I think however we have 
enough to prove that there were then no 
leſs, nay greater Aſſemblies, than what 
now compole our Parliaments , nay the 
very word Parliament was not ulknown 
1n that time. Parliamentum dixere Croy- 
lancenſcs 


. ' Selman © FP 0070” PO *: ; | NG "#12. ( 
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- For farther proof *tis obſervable , that | Ar 

this King ſtood upon it, that La/coln King by 


$im.pu- Of Scots, Secundum Fudicium tantum Baro- qu 
__ zur ſuorum in Curid ſud Reititudinem | to 
15. | ; 

Ar.to9g. [aceret- Cc 


 Thatis was to do him right, or anſwer | th« 
his demands, according to the Judgment | <le 
of his Curie, or Ordinary Court of Fuſtice y hos 
Malcolm pleads that *rwas to be in the | ©/ 
confines of both Kingdoms. | Pe 
| Secundum Fudicium Primorum ntrinſque 
Regni, that is, according to the Judgment no 
ofa Great or Getieral Council of both King- pr 
doms united, and who were the Primores | wl 
that conſtituted the Great Council of Sror- © Hi 
land, even till the 23. of Fames the Firſt, ga 
is. evident by his Alt of Alteration , or re- 


'- . , _ commendation of a Change, which has it, | #7 
{vant of that the ſmall Barrons , and Fee-Tenants £01 
1.£d.p. -(or Freehofders) necd not to come to Par- ab 

-2387. Jiaments, nor General Councils, without | 79/ 

: Eledion , which ſhews that till then they 

did : And how they came here in this (v 
King's time , 1 leave any body tothink as Ag 
they pleaſe, ſure I am here were more than ul 
| Tenants in Chief. | | Cc 
| Rad.deDi> There was one Council in his Reign, | Ni 


| _ which had no Addition co it , the Author Co 
fays only Celebravis Concilium , and yes I 
take 


"23 


(63) | 
take it, wa$1o more than an Ordizary Cy Chriſtmabs 
ria, eſpecially it being Ofabis Fpiphanie , OR 
And there was a Legal Tryal by Duel, and 
ing | by Judgment of the Courr, the Party con- 
xr0- | quered had his eyes. pulFd out , and his 
; of | ftones cut off. That beſides the Great 
Council, this King above mentioned, held 


ver the Ordinary Curia, Sive de more, we have 
ent | clear Authority, Cam glorios? & patrio Huntington 
ces | honore Curiam tenuiſſet ad Natale apud 557% 


the Gloceſter , ad Paſcha apud Fincheſter, ad 
Pentecoften apud Zondoniam. 

Jue By the foregoing Inſtances, we may ſee, | 

ent notwithſtanding Polydore Yirgil's fap- Note, he 

ng- preſſing, as much asin him lay, the MS, v<dbec 


res | which might take from theAuthority of his —__ 
-ot- | Hiſtory, how many riſe up in Judgment a- the _ 
; | gainfthis Aſertion inthe time of King 7.1. 58% 
re- Hllud oppoſite habeo dicere, Repes ante hec 
it, || 7erpora mon conſueviſſe populi conventum 
nts conſultandi causanift perraro facere, ades ut 
Ar- ab Henrico id inſtitatum Fure Maniſſe dict 
2Ut poſſit 
ey And it ſeems the great Mr. Zambert 
his (who poſſibly was the firſt that after the 
Ec Ages, in which the word Baronagiam was 
an uled and known to expreſs the full Great 

Councyl or Parliament received its true | 
0, Notion , vis. that both the Vebility and Lanbat's 
wr Commonalty of the Realm were meant under _ ”Y 
. 1 theſe words , the Barcns of the Realm). this —_—_— 
ke Great 
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Great Man it ſeems , had not met with 
thoſe MS*. which ſince have offered: their 
Lightto the World ; otherwiſe he would ÞÞ <q 1 
P4g-237- not have ſubſcribed to 742 foregoing opinion Cler 
of Polydore Yirgil , however Polydore him- 
{elf, as far as his Authority goeth , gives 
us to believe the frequency of ſuch So- 'S, 
lemn Councils , from this King's time pliz 
downwards. This Prince was ſo plealed Þ 3; , 
with his People , and they ſo much at eaſe Þ ;,»; 
under his gentle Reign,there was that mu- T 
tual confidence in each other , that *tis a | 1;1, 
queſtion whether he ever held a Solitary year 
Curia of Tenants and Oificers, only we | {hi 
Fadmerus, find, Ti ota MVobilit as ci Þo all numeroſitate, ing 
fel.ag. cuntti Majores ad'mati,and Regnum Angliz, oy 
= a All at ſeveral times at the Czri2z de More. hap 
|  Arother times we have Commune Conci- Þ 7; 
Mut Pay, linws Gentis Anglorum ; Clerus & populus 
E4.T ig. | | = 0 5 CT Pop ſom 
fol.z4 congregatus , the ſame called Commune Corr | pg; 


Mat.Par.f. '/s , ? y > " 
1a citium Baronum Regni Angliz.. ae 
Florentius - AL,bil: 4 the 
Fizers. Regni Nobilitas ſua Sanitione adunats, *nd 
Ar.1129, Conciliune Magnum - | of « 

| I 

R aonum platitum apud Northamtune | ;; 

An.1141. Mags f 4 | Was 


32 Hen.x, CONgregatis , Omnibus Principibus Angliz, Þ the 

Huntington that is, Baronibus,that is,Clero  P opulo — aſtic 

fol,384. Though *twere a pleaſure to'dwell upon |} - nf 
this King's Reign, yu itis needles toinfilt | ©, 
upon farther proof, that his Councils com NN ; 


filted 


ſiſted of more than Tenants in Capite and : OO 
great Officers: King Srephex was eleQ- z;1, 1325 
ed King , 4 Primoribus regni cum favore guſtal. 


2108 | Cleri-c+ Populi, Clericorum & [aicorum uni-!: 312: 


| ; : 0h, Ha- 
mY wverſitate, ab omnibus. viz. tam Preſul, quam zupf.258. 
VES f Com. & Baron. Mat, Par. 
S0- Stephanus his et aliis modis in Repro An- J71, 


me NB olie confirmatus, Fpiſcopos et Proceres ſui yeo- ith. He 
pt regal; edifto in unum convenire precipit, guſt. f. 
ale Þ cnn quibns hoc Generale Concilim celebravit. * © 
a This to be ſtire-was more than the Or- 
S LF Adinary Curia : The eighth of Zuly two 
ary | years after a' Council was held ar Oxford, 
WE F which broke not up till September follow- 
we, ing, this was Conventus Magnatum, Was : 
liz, not on the ordinary Court day, .yet per- Matmsby 
* | haps was nor a Great General Council : #131 & 
zct- | It was only for matter of ordinary Juſtice; *** 
us ſome of the Laity had complain'd of two 
07 | Potent Biſhops that fortified their Caſtles, 
as if they intended to rule over them by 
, | the Temporal, as well as ſpiricrual Sword, 
74, | and had made a Catholick Interpretation 
of St. Peter's, ecce Duo Gladit. 
It ſeems the Biſhops Plea was, that this 
ne Þ was no Eccleſiaſtical Synod , tliat is, in 
1% | thetrue ſenſe, not Aſſembled for Eccleſi-- 
aſtical, but for Civil Matters ; but in their 
on ' ſenſe, that they would be tryed by the 
Canons,and Canonical Perlons;the D :>are 


An-1138. 
Ze Step, 


Y 15 putoF to be determined, in a (722:r4l 
(- | 2 
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Here the Clergy ſetup for themſelves,&} - 11 
having the Popes Zegar,thought themſelveg a R 
a body ſufficiently entire, ' without thay Cit 
other part of the Clerus, Gods Inheritance,  £or 
which uſed to- make up eventheſe Aﬀſems £Þ ſar 
blies; with much ado, they firſt let in the I [/ 4 
Malmsbury Nobility Proprietors of Land, OmzesBarg- © but! 
bill. Nov. mes 1neorum communionem jamaudum recepth, and 
- ag  Fhey had not fate four days but the | wh 
+ '* Londoners-Citizens demanded to be ad. | and 
mitted amongſt them as Citizens or Tra-  vou 
ders, they were no part of the Nobility, 1 tl 
'twas a diſparagement for the Son of a | Cle: 
Stat. of Noble Man a Freeholder to be married to | the 
rai a Trader, And this our conſtitution a- for 
#,80,* greed with that of Poland, where Mer- had 
| cator and Nobilis were alway contradi | for 
; itinQ, and there is a remarkable Clauſe in T 
Sraturs one of their Statutes. Aobiles appellandos | Cam 
S- oxbiane cenſemis, q-ut licet matre Populari, patre ta- caul 
: men Nobils ſunt procreati, quorum tamen ft witl 
reates & ipſumet vivant & vixerint ad in-i at a 
ſtar aliorum Nobilium in regno ut ſupra ;, & only 
20n exercuerint wel exerceant eas artes &' Prin 
aitiones quas communiter cives & qui in c-f Ang 
vitatibus morantur exercere ſoleat , per conf 4#t, 
' trarium enim ufum nobilitcs ipfa in popula i $0#14 
rem, & plebeiam conditionem tranfire ſolet, Vv 
and with them the Inhabitants of Cities | Cler 
which were ffevt Proceres ſent Deputies, Y Min! 
whereas the Poſſeſionati the Nobles cams King 
to the Great Councils in perſon, - {| Jude 
ME ne 10592 chillin 
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- There came to the Council aboye-named 
2a Repreſentative in the name of the whoſe 
City of Zondon. Ferid quart4 wenerunt 
Londinenſes, &: in Concilium introdutti cau- 
ſam- [ua eatenus egerunt, ut dicerent miſſes 
'ſe a communione quam vocant Londiniarum, 


but the Clergy carried it with an high hand, 
- and told them, that it became not them 


who were principal men in the Kingdom 
and ficut Proceres,as jt were Nobles, to fa- 
your them who farſook their Lord, which 
1 think was meant of the Pope, and his 
Clergy : to beſure they excommuvicated 
the King, and thoſe that held with him, 
for medling in their matters ; but they 
had much ado to quiet the City of Zondon 
for the haughty Anſwer they gave them. 

They that were at this Afembly 
came not as the. King's Tenants, or be- 
cauſe of any Office in his Court. Not- 
withſtanding all the Canonical Thunder, 
at a great Council poſſibly of Lay-men 
only, Habito poſtmodum Concilio coram 
Primoribus Angliz,ſtatutum eſt ut omnia per 
Angliam, Oppida, Caftella, Munitiones que- 


ue, i auibus [ecularia [olent exerceri ne- Ctinuc 
fy 7 / _ fe ad Floren, 


gotia Regis > Baronum fuorum furs cedant. igh.6ris 


Whereby all the ſtrong holds which 


| Clergy-men had were ſubjected to the Do- 


minion of the Laity , whether only the 
King's Barons, Baroxes Curie [ae were to be 
Judges in the diſpoſal is needleſs to deter-.. 
Ine. Put _ 
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But Statutum eſt Prlaedlat Ang ol 7] 

This was madea Lav by all che Baronage i part 
2—_— mu 

Xe haye feveral other Councils in - and 

King? s Reign ig. leve 

In the eventh of his Reign, there i ord1 

an AR of Recognizing 1Zari/as the Ew ſl _: 

preſs her Title to the Crown by all bu Fm: 

Hs. 214:-ths men of &ezt, and 'tis not improbable boy 


that they looking upon themſelves asz} : 
_ freer People than the reſt, thought it wa YInC 
not fit for them to own wy Title but mar} 2/-» 
EleQion. | wh 
 Huntf, Aaltida Imperatrix ab oni gente Anehh Unc 


392, rum fuſcipitur in Dom. exceptis K entenſs 


= 1143, b AS, 
Veabergen- 
fis p. 37. In the ninth the Proceres are Guirimonil 


per Edittum Regium to St. Albans; 


err 49 The. ſame year is a great Council at "hn 

LEO 2: : Northamptoy called Parliamentin, » - 
Stedbanz In the ſeventeenth; Gezerale Concilint fu 

yu Dore cpnvocavit at London, to which were cab P** 

5p herhig led the Biſhops and all the Proceres. | _ 

Kam f. In the ninteenthand laſt of his Reignliff 4* 

6 —_ '9. the Principes met. at Oxford ad oftavis NE 

A "  Fpiphanie, and ſoon after the Collogui Pro, 

Neubergen- #12 at Oxford they met at Dunſtaple. } £70 

£514.1-6 And he held another great Countil rhe Rad 

"<BRE flame year at Zondoun on Michaelmas tan . P 

; 2040» pro negotio Regni quam proviſione Eccleſ, Eb. oy 


Cum Fpiſcopis & Optimatibus terr 2, this 
Was S both for Eccloliaſtical & Civil Matter 5. 
The Cound 


a 
+2464 


(185) 
The Council of Clarendon with that Her. 4: 
part of its Conſtitutions which hath been 
much controverted of late, will detain me 
and the Reader too long to examine the 
ſeveral Inſtances of great Councils or of 


re b ordinary Courts in this King's Reign. | 
En :By the examiriation of this poſſibly 
I by} I may give ſome additional light to what E 


babe kave already repreſented. | 

- asafl , The end of this Convention wag; -to 1" Hen: 2. 

- was vindicate the Crown and Kingdom: of Ex- ©"*+ 

mer} 2/ard from the uſurpations' of the Clergy, | 

_ _ | who inſiſted upon Exemptions, and ' an 74 Still 

nol uncontroulable licenſe to do ill upon pre- — 

reap 1nce of the, ſacrednels of their perſons. pole &þ. 
'Y Whereas the King would allow them i 

onetif} 10 other priviledges, or exemptions, than ; 

what his laws res them. 

cil af - This Council was compos'd .of more Titles of 

F than tenants in chief, *tis calPd a Great, and Honour, 

Tra fall Parliament ; Generale concilium ; the my : "fl 
{parties preſent are under divers denomi- ah 

'F-oations, all coming ro the fame: Rex; 24:#- 

i _—_ Ep. a_ Py. Com: Bar. & Proceres os Gu 

z vi NEgnt, as:M. Paris; Rex & Magnates regni, 2 Jo 

| Mar. Weſt;  Anglicani re a; prefolde & rg Hip. 

'Þ Proceres, Geryaſius ; Epiſcopi, 8& proceres, fo. 536. . 

i] the Radulphus de Diceto. | As 

. Prelati, proceres. & Populus regni, as 7. Becket 

another, Clerus & populus regni, Hoveden. #33: 

- The whole Kingdom as Dr. Stilling- frac 

Az fleet 


in vita ... 


Creſſy's 
Apol. 
92. 


"x _ Twiſdenterms it ; Yet I conceive that the 
ONc., Ciar. 


Hiſtory. 
The body of 'the Realm 'as Sr. Roper 


clauſe ſo much toſt to and fro, without 
any right ſettlement, referrs to-the ordi- 
nary Caria Regis, to which the Kings Te 
nants were bound by their tenure to come; 
and where ordinary juſtice 'or juriſdiction 
in all, or moſt cauſes was exerciſed, and 
this gives ſome account why the Biſhops 
who have been from the Normans acquiſk 
tion downwards tenants in chief, becauſe 
of their temporalties, and during vacancies 
the Guardians of thoſe temporalties, upon 
that very account have been particularl 

fummon'd, why I fay they ſhould-be at 


lowed to wore in a legiſlative capacity 


which they have as Proprietors, though no 
tenants of the King, when they proceed 


| by way of bill of attainder, and F ba tes 


nure only qualifying them for Judges itt 
Parliament ( as before in the Kings ords 
=_ Curia, intereſſe judiciis Curie, or 
leaft they ſucceeding to the: jurifdiftion 
of the Tenants in the Cri) - according to 


the conſtitution of C/arend. that juriſd1t 


on which they have as tenants, or as ſucce- 
daneous to ſuch, extends not to matters of 
blood. - It will not be proved, that the 
coming to the Great Council, where the 

; . CX- 
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Anſwer to fleet ſhews us out of the Quadripartite 


(137) — 
extraordinary power, juſtice, or legifla-. 
ture was exercis'd, was meerly becaule of 
tenure, and that no body had right to beof 
the great Council but they that held 5 ca- 
pite, or were, members of the ordmary 
Caria.; indeed when that was takeniaway; 
or diſus'd; they that before were to do ſuir 
and ſervice at the Cxr/a, were to perform 
it at the Great . Court, the- Parliament ; 
for thete was no other Court where they _ 
could, and therefore in the 8th of E4, 2. 8 £4: 2; ' 
the Inhabitants of Sr. 4/bans plead that 
they held iz: Capzre. 2 
Aiid as other Burroughs were ts come” 
td Parliament pro omni ſervitio; . 
But that the coming to the Judgements 
of the ordinary Cur:« was meerly becauſe 
of tetiure appears from the words of the 
conſtitutions | ET Ds: 
Arth. Ep: 6: & univerſi perſone repni 24 habing 
Gui de Reze tenent iti capite; habent poſ-* —— 
feſfiones fſnus de Domino Rege ficut Baro- Grr. Daeb: 
him, 6, & fieut Barones caters debent 1% 138): 


 interefſe juditiis Cnrit Regis cum Baroni- 


5 fc. BE k” WR RON. SPITS Fr un TOs 

That is, except -as is there excepted; 
thele ecclefiaſtical tenants or Barons were —__ 
to be preſent, or intereſted in the Judge- cu" Bare 
nibus ſuis; 


» PR 


men '$ together wit h the Kings Juſtices Seldens 

and Officers; as the other Barons, that is Jar trel; . 
me bark facies al 

It feems both by 


Liy-tenarits in Cepite. 
' Aa 2 
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Eccleſfiaſticks and Lay-tenants iz Capite' 


held per Baroniam, yet Ithink ceter: Baro 
es ought to be confin'd to them that held 
of the King in Chief by Knights ſervice, 
for many held in feodo firm? by the payment 
of a certain rent, or petty Serjeanty, the 
payment of a gilt ſpur or the like, pro om- 
ni rn, of which the Records are full, 
who were not ordinarily to give their at- 
tendance at the Caria, But tenure per Bu 
roniam, Was I take it in thoſe times no 
more than tenure by. Knights Service is 
Capite, This perhapsI could prove by ma- 
ny records. I ſhall inſtance in one to the 
honour of a Noble Peer of this Realm, 
now Earl late Baron of Berk/ey, as his An- 
ceſtors have been ever ſince the time of 

Fen. 2. | 
wo One of his Anceſtors had the t of 
Paſch. 4 the Mannor of Berkley Harneſs from 
Ed.z. penes Hen, 2. Tenendum in feodo & hereditate 
Thin fb & heredibus ſis per ſervitium 
ſear, Quinq; Militum., An office is found in 
Eawv. the third*s time upon the death of 
Manrice Berkley, and there ?*tis that he held 
per Baroniam faciendo inde ſervitium T rium 
' Militum pro omni ſervitio. Two Knights 
fees having been alien'd ; 7»de, upon the 
account of the Barony, or rather the land, 


wasthe Knights Service, and the Knights 


ſervice made the Barony, as appears, there 
| bein 


wiah n 
£4 > 
ig LA 
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(189) 


being no particular - words creating any 

honourable tenure, but what reſulted from 
held U ferving the King with men upon his own 

vice, | charges: the'number I take it made no- 

nect thing towards the nature of the tenure, 

_ the U Theſetenants by Knights ſervice, the Kings 

2 o- ll Barons, were obliged to be at the Kings 
full Þ Courts de wore ;-if at the Great Court 

r at- | when he ſhould call them, the chief ground 

r Bu Y was upon their ordinary attendance 

s n0 ff amongſt the reſt of the tenants. | 

Ee in That what relates to the Cxria Regis 
ma- Þ within the Conſt. of C/are-doz was meant 

the of the ordinary juſtice of the Kings Court, 

alm, | and es the ordinary Court, old _ 

of Glocefter is expreſs, Tuf a 1m 
e of man of holi-Church hath ein lay fee, Par- cies alttra, 
ſon, otherwhat he be, he ſhall do therevore Þ- 1<v+ 

t of  Kyjng's Service, that there walth, that is 

rom Þ right ze be worlore. In plaiding, and in 

ztate  Afſize be ; . and in judgement alſo. But 

um | this farther appears by the ſummons to, 

din andproceedings at Northampron the yery 

h of | next year. 

held This Howedews calls Curia Regis, and Hweden, 

rium | Mr. Selden informs us out of an antient #454: 

ghts | Author, that the ſummons thither was 

the: | only to the members of the ordinary Cu- 

and, ria, Omnes qui de Rege tenebant in Capite, Tir. of Ho 
hts | mandari fecit ; upon the Biſhops with- 29ur; fo 

drawing from the judging of Becker, 5** | 

#6 Aa 3 the 
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(the ground of which I ſhall ſoon exa. {| | 76 
min.) : fi 01 
Cuidam Vicecomites & Barones ſecunds i 


tercbſecun- Caniſe ſeveral were Majores Baroxes, ha. de 
de digni- ying the countys in fee, but this reſtraint of 
Fatis Ba- 'r | Vo BN h- h B | K: 
rones, ant; Tees not ta reach to the Baroxes ſecunds K 
qui die- alijgnitatis ; ſuppoſe that, it does, and '{ | 10 
Ln Comes only to the uppermoſt of them, the 

tis & af. Vavaſores pong ' that is inferior on | a" 

0 


places of the ordinary members of it, we || C 
may go farther toclear the matter in queſti- 


gn than'perhaps has yet been.done. If the | W: 
Lords the great men, ſucceeded the H 
Court of Tepants, and were let into- that 

juriſdiction which they exerciſed, and # #0, 
there is. no colour of proof that Clergy- 

men in the Caria Regis ever voted in | tal 
Capital cauſes, but w# qn the other ſide, | at: 
(the prohibitions running againſt judicic 
fenguinis, and the .conſiitution of Clarendon 


' referring to the Caria Regis, where the 


| dinary juſtice, or as a Council to give 


* could not bea Court er Council, and fa no 


_poſtram ſed teneantur in aliquo loco certo, yy. xx, 


(191) 


ordinary judicia- ſanguinis were agitated 
and pronounced) juſtly, they took them- 
ſelvesto beexcluded the Curia, quando de 
illis materiis agitur , It will I think be evi- 
dent that the Biſhops, as a part of the houſe 
of Lords, anſwering to the Court of the 
Kings tenants, never had any right to vote 
in Capital caſes. 

But it Iyes upon me here to ſhew when 
and how the Curia Regis went of, 

I have before obſerved that the duty 
of Tenants was either to attend the King - 
in his Wars, in his adminiſtration of or- 


him ad 1n lieu of, or by way of advance 
upon their perſonal ſervices in the 
Wars, 

As they attended in the Wars they 


Caria Repis. 
As a Court of juſtice, their attendance 

was ſuperſeded by Magna Charta, 2, or gof 

Fen. }. | X 
Communia placita non fequantur- Curiam _ 


Hereby the adminiſtration of juſtice was This ex- 


taken from the ordinary C#ria, and fix'd Plained bY 
at the Couttsin Weſtminſter-hall. - ſuper chart," 


Yet after this they continued.a Court, 
or Council for aids till the. 34th of Ew. 
| Aa 4 the 


E (ape) | "'B 
tat. 34 the firſt, and by that they were wholly 


Ed. 1.' De | - 
ellagts © £OneaSA ſeparate Court, or Council ; be- U nol 


»or cance. 108 fram that time no tax nor aid could be Ba; 
dendo.. raiſed without full conſent of the great 
Council, or Parliament. Cla 
When this Court was gone, as beforel 
obſerved, we find Tenants 1n chief plead- | La' 
ing that their coming to the Great Court | by 
or Parliament was pro omni ſervitio, which | of 
ſhews manifeſtly, that the Great Court | exc 
not only took in the leſs, as it did in the | to 
nature of the thing, being that and more; | or 
. but that it preſerved the Image of it; and | but 
indeed what was a duty in them that came | we 
to, or were members of the ordinary Curia, | in 
turn'd to a priviledge or right in them | cau 
who ſucceeded to the dignity, though not | tha 
the ſervices of Tenants. ; ſuc 
' As the Tenants were obliged by their | we 
Tenure __ judiciis Curie Regis, they ſen 
thar' ſucceeded to their dignity had right || g1v 
to be Judges in Parliament. - And where- | Int 
as the Cxria Regis, as a Court of Juſtice | wh 
was taken away or defeated in the time || fon 
of Hey. 3. we find by Britton, ſappos'd | «vi 
to have wrote in the fifth of his immedi- | tau 
ate ſucceſſor, ' that the Barozs were || on 
Tudges' in Parliament, as the Tenants |  * 
and Officers had been in the Curia Re- {| ted 


oF. 
gies. 
Cy ©* 


Et 


Loo 


(193) 
Et ex caſe ou nous ſomes partie volons que mit 
noſtre Court ſoit judge ſicome Counts & $:.4"; The 
Barons en temps de Parliament. Berth 

Now let us return to the conſtitution of 
Clarendon. gk 

The tenants whoſe duty it exaQts (the 
Lay Tenants diſputed not ) were Tenants Debent in- 
by Baropy ; that is, by Knights Service #77 7+ 
of the perſon, or Crown of the King, and xg, &c. 
except as there is excepted, were of duty que pr- 
to be preſent at all Tryals or Judgements, j,1;:. 
or to exerciſe Juriſdiction in all cauſes : Gerv. De- 
but judicium vite: vel membrorum they 7. 
were not to meddle with ; when they came ——_ 
in judicio, in juriſdiction, or the tryal of '*7 <4. 46- 
cauſes, ad judicium wite vel membrorum, mmiroun 
that is to ſuch a cauſe, or the exerciſe of v!/ ad mor- 
ſuch a juriſdi&ion, or ſuch a tryal, they jp... 
were to withdraw ; and this is the plain &other. 
ſenſe of judicium wite vel membrorum, This the 
given us by that Great Judge learned both Author of 
in the Common and Civil Laws, Bra#oz, | + on 
who wrote in the Reign of Hey. 3. Grand. lows a 
ſon to this King, who enforc'd the /epes —— 
avitas, in this particular, and others con- ; 


tain'd in the Conſtitution of Clarer- 


don. 
This Great Lawyer, having enumera- 20 


ted ſeveral priviledges, or juriſdictions, —_ w 


—— from Kings of Exzg/«xd to their 
ubjeQs, amongſt-other things has theſe 
words, EDT EE | Item 


rob.» wate - 


by ko VR, 
bord > 3a 
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Item ft cui concedatiy talis libertas quod ef 

Babeat ſoke, & ſake, toll, & them, 'Infungthef, la 

& utfanzthef,. Jadicium vite & membro.- W 
rum, farcas, & alia que pertinent ad exe- ni 
cutionem jJudicii, 8c. : us 

Here this Judicium wvite & membrorum di 

mulſt be meant of the whole tryal, or u: A 
riſdition, otherwiſe it is appoſed, that he Cc 

tells us, the King granted thoſe men:Lt- th 

berty to pronounce, or depute thoſe that of 

ſhould pronounce, the final Judgment, tr 

who yet neither by themſelves, vt rho, al 

ties, had any thing to do with the prelim- le 

naries, the. queſtions ariſing between, and ir 
leading to the: Juſtice of the Judgement, g 

which 1san abſurd ſuppoſal. g tl 

The having Fadicium, or power 7x judi- te 

Z co, does not, as I conceive, any way ſuppoſe Cc 
Grace. a tryal already begun, and the Biſhops preſent t\ 
_ 4 ſo farinit; but when it comes to the point of a 
mutilation or death, then they have leave V 

to: withdraw ; that is, they are: a Court, or Cc 

of the Court, for ſuch a cauſe, and yet they al 

are not a Court for ſuch a:cauſe; for the | 

© cognizance of cauſes takes in the Judicium, b 

the tryal, in the agitation, Agitare judicium, ) 

and in the final or ſolemn pronouncing of tc 


the Judgement. It is indeed poflible,though q 
not err that the law [ory give x aj 
Juriſdiction over part of a-Caulſe, and not | 
the whole; yet *tisnot to-be.1magined that 
ſuch was the meaning of the ——_. 
elpe-. 
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eſpecially, when we find the words of the 
law, according to the ſenfe put upon thoſe 
words, by the moſt karn'd, in the age 
nigheſt to them that tranſmit the law to 
us, afe not to be brought to ſuch a divi- 
ding, ſenſe without a great deal of force : 
And to this the ſeveral other copies of this 


conſtitution give weight. But we are told Grand 
that he ſexſe is beſt underſtood by the pradtice -——_ 


of that age. If the ſenſe be plain, a con- 
trary practice is not to determine the ſenſe 
another way, as, asgreat an Author, the 
learned DoQor Srill;ngfleet, proves at large 
in his anſwer to Mr. Creſſy's Epiſtle A 


getical, where heſhews the number of Sta-,,q,, 2 p. 
tutes made againſt Proviſors, in expreſs 339. ad p- - 


terms : And yet when the Kingof Ezgland -gy-M 


comes to ſettle the points in ditterence, be- 
tween him and Pope Marti the 5. there is 
10 manner of regard had to the Statutes of Pro- 
viſors, although ſo often repeated; nor did 
common. practice agree with the poſitive 
and plain law. | 

. But the teſtimony of Petrus Bleſenſis 
brought to prove the praQtice in the. time 
of Hen. 2. I could ſet afide with bet- 
ter colour, than the Author. of the Grand 
queſtion. does the. true ſenſe of judicium 
and injudicio. | | 

For Petrus Bleſenſs joins together the 


e 
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the laſt of which, in common acceptati- 


 'on, relates to the Laity; and for their 


withdrawing juſt at the final judgement, 
{ſurely there could be no pretence from 
the pradtice of that age. But let's take his 
authority, and make the beſt of it. Priz- 
cipes Sacerdotum & ſeniores populi licet non 
aittent jxudicia ſanguinis, eadem tamen traitant 
diſputando & diſceptando de illis: ideo ſeque im- 
mwnes 4 culpi reputant, quod mortis aut trun- 
cationts membrorum judicium decernentes, 
a pronunciatione duntaxat, & executione pa- 
nalis ſententie ſe abſentent. 

Here he expreſsly confirms the ſenſe, 
which I ſhall enforce, and makes the vo- 
tings in the preliminaries, mortis aut tranca- 
FHonis membrorum ſudicium decernere, 

Some Clergy-men it ſeems did thus de- 
cernere judicium ſanguinis, and he blames 
them for it, . but can their practice of any 
thing againſt law be an Argument that 


there was no law againſt ſuch practice? 


And beſides this being brought to ſhew 
the meaning of the conſtiturion of Claren- 


' aon, which ſpeaks only of the Curia Regis ; 


this has no colour of a proof, becauſe they 
might have handled ſuch matters in their 
own Courts, where the King gave them 
Judicium vite & membrorum, as Bratton has 
ſhewn us; but that they. did not in the Ca- 
ria Regis, we are to believe, till expreſs 

| autho- 


(197) 


ti- unſorky be brought to ſhew that they 
er did. 

nt, One of the Editions of Bleſenſis has but 
IM guidam, ſome of them only could diſpenſe 
his with the obligation ; of what nature the 
in- obligation was, I ſhall ſoon ſhew, and will 
2018 uſher it in with the judgement of Mr. Se/- 
ent den, who was beſt acquainted with the ſe- 
»- | veral copies of this conſtitution, and with 
1nN- thoſe laws which were the ground of it, 
ES, perhaps of any man fince the making the 
@- conſtitution, The meaning of it s, lays he, Titles of 


that all Biſhops, Abbots, Priors, and the like, Honour, 
e, that held in Chief of the Kzng had their poſſeſ-® "_ 


0- ſfrons as Baronies, and were accordingly to do 
-4- all ſervices, and to ſit in judzement with the 


reſt of the Barons in all caſes, ſaving caſes of 
le. blood. | 


es The exceptions of caſes of blood proceeded So 

14 from the Canon Laws which prohibited Clergy- ” Glocef. 
at men to aſſent to ſuch judgements. —_— 
Js But we are. told, that Hen. 2. in the be belemed 
wW Parliament at Northampton declar'd, that yr Fa 
Nt Biſhops were bound by virtue of the Conſtituti- Jani An- 
f 2 on of Clarendon to be preſent, and to give their £0 ſe 
Votes incaſes of Treaſon. | ky _ 
ir Thar this was only a Caria Regis , noGrand 

N Parliament, I have ſhewn. | rnd 
1s That it ſhould be affirmed that the King 

'. then preſs*d the Eiſhops to give their Votes 

ls ina Capital caſe, ( as the Author ſuppoſes 


every 


_— 
every crimen leſs Majeſtatis then to Have 
been ), I wonder, becauſe *tis apparent from 
the circumſtances that the King prelt for 
a final judgement, and therefore could not |  : 
urge that as the duty of their tenure, when || ap} 


even according to this learned man, the W2 

Canons prohibxed their pronouncing final an) 

fentence, and the King at Clarendon, ont 

_—_— . regard and reverence to the Canons of the gu 
Church, requir'd only that they ſhould a7 pe: 

in ſuch cauſes, till the cauſe was ripe for ſen- Cr: 

tence, not that they ſhould ſtay at the Sen- Gl, 

tence :. that oint he was content to yield Ku 

them; and he himſelf ſhews us out of Fc z- ic; 

Stephen, that the Biſhops look'd not ori the vel 

matter as Capital, for they did not urge the reg 

Canons in the caſe; but they excus'd them- far 
Grans JJefves upon the account of the Arch=Biſhops Rey 
queſt. y . Prohibition, Rs of | 

| 40+ And the Kjng reply'd, that (viz. that Pro-- | jeff 
| Ejus fm- hibition) had no force againſt the Conſtitution || of i 


flex Pro- of Clarendon, which was 1n effeCt to ſay, pace 


"4 "5. you have no manner of pretence, no Ca- vin 
| non forbidding you to paſs judgement upon and 
Becket, and therefore according to the Con- cha 

ſtitution of C/arendox, you ought ixtereſſe |. inc 

Judiciis Curie Regis atthis time. of t 

| Notwithſtanding the plain ſenſe of all: | mar 

this, we find a very artificial management the 

, of Fitz-Stephens, and other authorities, } fil 


rt. As 


ws 


1 


| (199) 
1. As if Becker were accus'd of a'Capi- 


VE 

mM tal matter, it being calPd Crime leſe Ma- 

or || jeſtatis. | 

ot 2, As ifthe crime he wasaccus'd of was | 
en || appealing to Roxe, and that ſuch appeal g,,na 
he was treaſon by the ancient Common law before quelt. p. 
al any Statutes made. | _ 

ut x. I will readily grant that im the lan- 

he guage of that age Becker was accus'd or 1um- 

it peach'd of CrimerleſeMajeſtatisbutthat all 

13 Crimina leſs Majeſtatis were then capital, 

N- Glarvile, who was Chief Juſtice in that 

/d Kings reign, denies,! Crimex quod 7 legrbus Glanvile 
= dicitur Crumen |x{x Majeftatis, ut de nece, neck gre 
he vel ſeditione Perſonz Dominj Regis vel” att 
he regnt vel exercitus, occuttatio rmuents the- 

9 fauri frauduloſa., placita de pace Dominz 


ps Regis infrata, &c. Hereby every breach 
of the Kings Peace, was Crimen leſe Ma-** 


o-- | jeftatrs; every hreach of the lawsby As 
ou | of injuſtice is a breach of his peace, contra 
V, pacems & Coronam ; therefore Recket ha- 
A- ving denied juſtice to Joh the Marſhal, 
"8 and refuſing to anſwer the King who 
fi- charg*d him in.account, eſpecially ſtanding' 
ſe |. incontempt of the Kings Court, was guilty 

| of this crime. - Indeed Glarvze when he has 
ut | named Homicide, malicjous firings, ando- 


nt ther crimes, adds Er ſique ſunt ſimilia;, que 

_—$ fellicet crimina ultimo punmntur ſuppli- 
cio, aut memÞrorum truncatione, As 1t no 
& Ccr1mes 


(200) :.. WR. 
-* crimes were within this name, but thoſe 
which drew after them capital puniſhmene, 
but that is certainly to be meant of ſuch as gair 
are not there oces : thatis, all ſuch like ly 
crimes, provided they are capital in the py. ns 
niſhment annext by law, are Crimina leſa || nd 


Majeftatis, though neither homicide, nor | + 
firing, &'c. nor any direct and open breach || ;, ; 
of the peace. | Bar 
'Tis evident that he confines not plzci. }| j,,. 
that follow ; for he takes in aſſaults and 
Glanv. þ-2s $ - G- 64710 
ries de werberibus, de plagis etiam. V 


| Which heſays are tryable by the Sheriff in OY 
default of Meſn Lords, ' unleſs the IndiQ- 


. ment be in the Kings name. | 20, 
Niſt accuſator adjiciat, de pace Domini Re- || 5. 
gis infratta; of 2 


-; Put it appears from Fitz-Stephen, that | 
| des, So Rome, evenupon his ſecond Impeachment, || ,... 
| Gerv. Do but pro ratiocinio Carcellarie  reddendo j Cook 
. rob.f.1 3895 to ih he pleads, that the King remit- 

ted him when he was made Arch-biſhop, Lan 

that he then was quietus & ſolutus ab omni Gn 


Regis querela. | ha 
Bur farthes, that he was called only of Ng 
anſwer in the cauſe of John the Marſhal, Þ © 


in. which he complained that he had had = 

. hard meaſure, but for the laſt neque in 5 
rauſ2 ſum ratiocinii z neque aliquam Ft 
| ut 
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( 20t) 
byi ad eam citationem: ſtill the King urges 
the Proceres to proceed. to (05s. v1mge a- 
gainſt him, he finding them ready tocom- 
ply with the King, appeals to Rome, and 
rictly enjoyns all his ſuffragan Biſhops 
and othets not to meddle in the matter. _ 
"Upon this, redeunt ad Reger Epiſcopi & 
in pace 4 judicando Gahicoes excuſati 4 
Baronibus y_ ſedent, nec minds 4Comi't- 
bus & Baronibus ſuum exigit Rex judicium * 
evocantur quidam Vicecomites & Barones ſes 
tunde dignitat's, &c, | : 
What 1s here like the pretence of his 
being accuſed in a capital matter, and the 
Kings urging the —_ to judge him 
notwithitanding a capital accuſativn ? Nay 
further, admit that he had beef impeach'd 
of appealing to Rome ( which'tis evident 
both from Fitz-Stephen and Gervaſe that 
he was not) TI queſtion whether it had 
been capital then, or whether the Lord 


Cook ſays that /ach an owning of the Popes Grand - 
Power was Treaſon, by the antient Common Q_—_ 
Law, before any Statutes were made ; which I 4 


conceive he do's not: The moſt which I 


find in him towards this point, is of a co 4 
Judgement in the zoth of Edw. the Firſt, Ze xe 
where ris reſoly*d, that a ſubjeQts bring- mg rh 


ing ina Bull of excommumication againſt 
another ſubjeQ, and publiſhing it to the 
Lord Treafurer of mr ,. Was by the 

- ng anch 
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ancient. Common Law of -Exglaxd 'Trea: 
ſon. Now this publiſhing a Bull of ex- 
communication, and thereby- aſſuming 
the exerciſe of juſtice. without the Kings 
authority, is certainly a much greater of 
fence againſt the: Kings Crown and digniz 
Ys than barely the appeal: however (ci- 

her might have. been Crizzina. leſs Ma: 
Jjeſtatis , oguet the Crown. arid Royal 
Gignlty, and yet not. capital, as Gl/amvile 

KWS ke 


But this is further obſervable. that the 


King, himfelf appeal'd to the: Pope. in 
this very controverſie between him, and 
Beeket, | | 


- roafu  Hic igitur celebri celebr ath. -&y accele; 
{.14co. Fats appellitione maifit Rex y mifit & Ar 


Ex commt- chjepiſcopus nuntios ad Dominum Papam-A\nd 
earn according to Gerv. the Biſhops appeald 
wnt, en ap- to the Pope againſt Becket, Ak the great 
pellabinus approbation of. the King. Fi ol 
#4, defaci- Wherefore the Article in the, Conſtitu; 
ot ay ps = bs a 9p fouctung eppeals 4 the 
maze de- Bit declaration. that I hnd-of the. aw 18 
pete Pola y. Canes 006. 1p 99: Reakev aj 
place. PERL c | | 62> WO xv440! i 
yeut oe | De appellationibus fi.emer ſerint-ab-Archi: 
rm ; diacono, debent Fabian ad Epiſcopum,' ah 
Gerv. Dor, EÞ:ſcopo ad. Archiepiſcopum, Et' ſi Archiept: 
ſeopns defuerit injaſtitia exhibenda,iad Dome: 

mu Regen eſb. perveniendans poſtreno, it 

| ” pres 


Gerv. Dor, 


7 .- 
precepto ipſiuis in Curia Archiepiſcopi contro= 
verſia terminetur ; ita quod non debet- ulte- 
tus procedere abſque 4 ſenſu Domini Regis. 
_ _ This isof cauſes begun in eccleſiaſtical 
Courts,. theſe were not to go further than 
the Archbiſhops Court, that is, not to the 
Pope withontthe Kings licence ; now ad- 
mit an appeal had been before the Pope 
with the Kings licence, yet it might have | 
been Crimes leſs Majeſtatis, to put the | 
Popes ſentence in execution without new 
licence had : but where a matter lay not in 
theſe inferiour Courts, as Beckez's did not, 
whether the appealing infuch a cafe had 
been againſt the Law then, I makea doubt,T 
am ſure it 18 not prov*d at leaft, that *twas 
capital, - I know not of any greater p_ 
than a Prexnnire ever annext to 1t, till 
the Reformation. But if it were capital 
from the beginning, *twould not be any 
thing to the purpole here, becaulſe' Becket 
was not impeacht for —— 4: 

I cannot but charge this Author with @. 
great deal of artifice in thisplace, and of 
much labour to reconcile. things,as I ſhould 
think, very diſagreeing : he tells us that 
according to Fitz-Stephen, Becket was accus'd p. 1 
of Treaſon, and the Biſhops ſate together with 
other Barons, and becauſe it didnot come to 4 
Senterice of death, after a great debate between 
the other Lords and Bikops about pronoun- 

 , eing 


| (204) | 
ting the ſentence, the Biſhop of Wincheſter 
did it : here he jumbles together, what in 
another place he rightly divides, he takes it C: 
right that there were Two cauſes, the one | | 0! 
that of John the Marſhal, the other that | 2? 
which he would make capital ; in the firſt, 
the Biſhops did certainly ſit in judgement, | Ye 
there the Biſhop of Winch. pronounc'd the | C3 
ſentence ; as Mr. Se/dex (whothis Author | 1 
Grant Confelles has printed the proceedings of this | 
Queſtion, judgement very exattly) thews out of Stepha- he! 
p-3% rides: fqrthisour Author do's not pretend <] 
that Becker was accus'd of Treaſon, and yet | Bit 
he faysthat the Biſbop of Winch. gave ſem || . : 
rence; where he was accus'd of Treaſon; || i 
nay, though his own Author Stephanides 
is expreſs, that upon the ſecond charge, has 
which contain'd the ſuppos'd capital 
mattes; the Biſhops withdrew, & quidam | vi 
Vicecomites & Barones ſecunde dignitatis 
were taken into the Court. 

Thus I think T have ſhewn that the King || #2 
<d not declare at Northampton , that 7 the 
Biſhops were bound by virtue of the Conſtitu- ly ; 

' fionof Clarendon to be prefent and to give 
their votes incaſes of Treaſon, (as fach were | #2 E 
capital) but rather it not being a Capital 
caſe upon which the King. demanded | thin 


judgement, that therefore- the Biſhops F 
were by that Conſtitution oblig'd to </ 
| 4 


there; 


Ad 


= 
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+ 
Admitting that this confticution is n 
law prohibiting Clergy-men to Vote in 


Fr Capitals, only obliging them to the duty 
ne | | of their tenure; and leaving them to act 


ar | in matters of blood, according as they 
ſt —_ themſelves bound by the Canons : 

| YetT think herein it appears that thoſe 
he |} Canons were received by the temporalty, 


or {| and ſo became laws. 

bis But not to inſiſt upon this, the queſtion 
hb, | hereis, 

and r. Firſt, What the Canon law prohi- 
ve || bited. | 

ns a What force that prohibition has at 
0 tis day. | 

yk. 1. The Author of the Grand Queſtion 


ge, has I conceive miſrepreſented the ſenſe of 

ral | Larfranc's Canon concerning this matter, 

which he has render*d thus : 

= That no Biſhop or Clerey-man ſhould con- Grand 
"I demn 4 man mm or oe _ the ſen- Queſtion, 
ino. | tence of condemnation. Here he confines ® *7* 
F- the prohibition to the final judgement on- 

itu- | Iy ; andyet ſays, Lanfrane had brought the 

Canon of the Eleventh Council of Toledo in- 

ere | fo England: So that Larfranc's and that 

ital | of Toledo he yields muſt ſpeak the fame 

Jed. $ thing ; That of To/edo, is this : 

0DS His 2 quibus Domini Sacraments tratt ay eoncit. the 
20 as ſunt, judicium ſanguinis agitare non licet 3 tar. te 
C& iden magyopere taltum exceſſibus prongs 15 dts 
| b 3 bendum f 35% 


* * 


= 
- 
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bendum eft, nequi preſumptionis motibus | th 
azitati aut quod morte plettandum eſt /ex. | ou 
zentii proprid judicari preſumant, aut truncas | e0 


Hones quaſlibet membrorum quibuſlibet perſonis | of 
ant per fe inferant aut inferendas pracipiant. | Li 


His a: quibus Domini [acramenta tract an- ef 
da ſunt, undeniably reaches to Biſhops, as | ſis 


well as inferior Clergy, and ſo removes || thi 
the cavil which many make upon ſome |. cei 
Canons, or Laws, mentioning Clerk, or | kd 
Cleris only. 

Here *tis laid down for a principle, zo de- | - . 
bent agitare judicia, they mult not to debate | qu 
upon ſuch judgements, or try ſuch cauſes, | x; 
that is as Petrus Bleſenſis upretts it, ea: | fue 
dei trattare diſputando & diſceptando de 
tis. | Crit 

Naw can wethink the wiſe Council of || be: 
Toledo underſtood ſenſe lo little to declare, | wh 
that Clergy-men ought not to debate | we 
about, or try ſuch cauſes, and therefore # wh 
ſhould prohibit only the final judgement? | to | 
nay ?tis very clear that they, agreeably to | Co 
the maxim they receive, forbid them quod | the 
zzorte plettendumeſt ſententia propria judicare, | me 
to judge of, or try the matter, or cauſe in | rem, 
their own perſons ; not but that where the lin 
King gave them judicinm vite & membro- int 
y471, as we find in Lizwood, they might de- | s | 


Teeate authority to others to judge, with- | tho 


gut breach at leaſt of after Canons. But 
F - ok S/" . zu 3 M | this 


PP by 
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' this of Tw/edpI conceive wholly ſhuts them 


out from the cauſe, or tryal of it. And ac- 
cording to this very 'Author, this Canon 
of Toledo is tobe .taken as explanatory of 
Laxfranc's, which is much . ithorter, and 
leſs expreſs ; yet comes to the ſame, in the 
ſionification of the words, as well as in 
the intention of the Council, which re- 


. . | Grand 
. ceived the above-cited Canon of To- Queſtion, 


kedo. m þ. 27. 
Lanfrancs we have in theſe words, 
. Jrerum ut millns Epiſcopus vel Abbas, ſen Syelman's 


quilibet ex Clero hominem occidendum, vel <"*" 


membris truncandis judicet, wel judicantibus 
fue autoritatis favorem acconmoadet. 

This fpeaks of the man guilty of a 
crime worthy of death, or lofs of mem- 
ber, the other of the cauſe, or matter ; 
which are tantamonnt : but by this they 
were not tojudge themſelves; nor fit by, 


' while others judge, or any way contribute 


to the Judgement. t of this the great 


2 vol. foatÞo 


Council at Weſtminſter in the year 1175. 18 a 


the beſt Interpreter. And if the Clergy- * 
men neither before the conſtitution of C/4- 
rexdon, nor by it, were excluded from med- 
ling in theſe cauſes ; they areby the laft 
in full Parliament, the —_ of which 
is tranſmitted! by us by ao leſs an Au- 
thor than Gervaſe of Dover, who liv'd 
in the very time, and whoſe credit this 
| Bb 4 learned 


Hin. 2» 


o—_ 
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Pa.3o: learned Perſon ſupports by. following | 
| hjm rather than Matthew Paris. 2 
Ann.117g. In hoc concilio, he tells us, ad emenadatio- EO) 
22H.2. ' mem Avelicane Eccleſie afſenſu Domini Re- me 
: Of » wad. . . e's 
f,1429. 815 & primorum omnium Regni hec /ab- 
'—  ſeripta promulgata ſunt Capitula : amongſt Pa 


which the third is this, W 

Hiis qui in ſacris ardinibus conſtituti ſunt, | m 
Fugicium Sanguinis agitare non licet, unde | na 
prohibemus ne aut per fe membrorum truncati- thi 


ones faciant aut inferendas judicent &c. this is | thi 
almoſt the ſame in words with that of Tole- || | 
do,and by the conceſſion of the Learned Au- 1 
., thor of the Gr. Queſtion that of Toledo was | thi 
3-422 then produced by Richard Arch-biſhop of Can- 
Heveden, terbury : the ſame wefind in Hoveden, ſaid | pii 
F 543- 1n the Margent tq be ex concilio Toletano, | as] 
we Tudicium ſanguinis agitare non licet, ſurely the 


comes up to the preliminaries, and I- can- | lit) 
not underſtand the coherence of ſaying tro | co! 
thisefteR. 2. ant 
| It is a received Maxime that Clergy. | Af 


menought not ſo much as to vote in preli- | tal 
minarys, relating to capital caſes.; and | ne1 
therefore to give the final Judgement 15 on- || ſh: 
ly unlawful by the Canon, which declares | Ar 
rhat to yote, even 1n preliminarys, is un- 0 
lawful. cia 

In Richard the ſecond's time , the Bi- | ſba 
ſhops underffood not this nice reaſoning, 
and therefore they enter theis formal Pro- 
tcitationon Record, © Agitur 
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-: Apitur de nonunullis Materiis, that is Capi- 
tal cauſes, in quibus non-licet nobis aut alicut Ga 


1tt0- eorum juxta Sacrorum canonum Inſtituta quo- Queſt. 
Re- | modolibet perſonaliter intereſſe. þ- 46. 
ſub- *Twas not ſo much becauſe *twas in 


oſt | Parliament, as becauſe matter of Blood 
was in queſtion. And indeed the Canons 
nt, | mentioning Tudicia Sanguinis, that is Ordi- 
de | nary Judgements, ſuch as were agitated in 
ati- | the m_ Ordinary Court of Juſtice, and 
isis | the conſtitutionof Clarendon referring on- 
ote- | ly to that Court, it appears that theſe Con- 
Au- itutions were received in Parliament in 
was | the Reign of Ew. the firſt. | 
4t- When the King ty*d up his hands from 
aid | giving Clergy-men Power, even ſo much 
70, | asby his ſpecial Commiſſions, to fit upon © 
ely | the _ of ſuch cauſes. We for the Uti- 28 x4. 1. 
an- {| lity of our Realm and for the more aſſured 3: 
to | conſervation of our peace have provided 
and ordained that Juſtices aſſigned to take 
BY: Aſſizes in every County, where they do 
eli- | take as they beappointed Afſizes, inconti- 
and | nent after the Aſſizes taken in the Shires, 
on- | ſhall remain both together zf chey be Lay. 
res | Andif oze of them be aClerk, then one of the 
un- | moſt diſcreet Knights of the Shire being Aſſo- 
ciate to him that is a Lay-man, by our Writ 
Bi- | ſhall deliver the Gaoles of the Shires. 
Hereby it appears that if one of the 
Judges were a Clergy-man, he was not - 
I muCc 
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muchas to fit with the. other .upon the de- 
livery ofthe Gaol ; that isthe tryal of ca- 
peal Cauſes ; but another: Lay-man 

ould be commiſſion'd for that purpoſe. 


And agreeable to this we find in the Re. * 


cords of the Tower, that when two have 


been Commiſhoned as Judges for © the | 


ſame Circuit, whereof one has been a 
Clergy-man the other Lay, the Clergy- 
man has had only Compmon-Pleas in his 
Commuſſion, the other both Commen-Pleas 
and Pleas of the Crown : or is it material 
that ſome Rolls may be found out purport- 
ing as if Pleas had been held before two 
whereof orie hapned tobe a Clerk; for it 
is to be taken reddendo ſingula fingulic. = 

(2.) This were enough to ſettle the 
2ipoint, 4/2. of what force fuch prohibi- 
tion, as I have ſhewn, is at this day ; but 
I take leave to offer farther, what as I 
conceive may give yet clearer fatisfaction; 
which is, that the difference of an Eccle- 


Gaftical Synod from a Temporal Great , 


Council, was. not taken from the perſons 
prefent in either, but the matters of which 
they treated, and the parties which ma- 
naged there according to the different mat- 


ters ; if Ecclefiaſticah Afﬀairs, *twas a Sy-. 


nod, if temporal, it had fome other name, 


as Commune Concilinm Regnt Angliz , Or. 


The 


the hike to diſtinguiſh it by, 
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an aſtical Synods, which he calls :oncilia Epr- Jon _ 
ſe. | ſcopalia: 4b Epiſcopis nomen concilia inveriſſe y. gg. 


ta | hc nihil ad principem attinuiſſe colliges. 
TY As the Eccleſiaſtical Laws were ſuppo- 

$ ſed to lay a more immediate Obligation 
eas upon the conſcience, and were for the 
ial moſt part enforc't by Eccleſiaſtical cen- 
rt- ſures, they were calld Canons or Rules, 
vo not having that outward coertion and pe- 

it nalties annext which others had, but yet 

they were noleſs Laws. 

he The Statute of Heary the $th. which 25 Hen. 8 
bi- provides That no Canons, Conſtitutions or © "%. 
ut Ordinance ſhall be made or put in Execution 
I within this Realme, by Authority of the Con- 
n; vocation of. the Clergy, does not 1n the 


le- leaſt Abrogate, or Condemn thoſe which 
at, | were made by the Authority of the King, 
ns || the Clergy, andthe Laity : As I will not 
ch lay all Eccleſiaſtical conſtitutions were, 


a- from the time of W;/a: 1. to the above- 
t- mentioned Synod. at. W Enyaiers it is 
y- | cnoughif that alone were ſo. 

e, . And then if that be not repugnant to 
or. | ſome Law ſince made, I conceive 1t is ſtill 


in force, having had full Legal ſanCtion. _ 
pd. eee” 
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For the clearing this *swill be neceſſary 
to ſhew ſomething of the nature of the Ec- 
clefiaſtical Councils according to the Mo- ele 
aus eftabliſht anciently in Exe/. T muſt con. C] 
feſs that ſeveral Hiſtorians, when they 
mention corcilium totins Anglie, ſpeaking m: 

. of an Eccleſiaſtical Council, add frequent- La 

ly, Epiſcoporum, viz. & Abbatum, nec non ca. 

Ex Cod. & multarunsreligioſs ordinis perſonarum, or po 

yy Se to that effe&.But Biſhop Jewe/ has well In- C: 
fer _ terpreted ſuch Expreffions, and therefore 

ten, 4-5. weneed not wonder, when we find ano- on 
Sls. ther lay, Lanfrancus Cant. Arch. & totius 

| Conc. v. 2, Anglia Primas diverſa in diver ſis locis Anglie ler 

\ f% celebravitconcilia. fte 

Thoughto be ſurethe King were ſome- Att 

times jubens & preſens, as at the Council ae} 
at Wincheſter. But it appears evenby their 


own modus tenendi ſynodos in Anglii primavis Se 
temporibus, which I take it was the ſame pu 
that was agreed on in Laxfrancs time, of || 'thi 
| Malmebs- whom Malmsbury ſayes, queſivit 4 ſenio- tit 


I _ ribus Epiſcopis qui eſſet ordo ſedendi in con- 

F cilio Antiquo more ſtatutus, &c. 
By their antient Modzs, I fay, it appears 914 

that the Laity were to he preſent in their om 


Eccleſiaſtical Councils ; for when it men- ſer 
tions the Clergy in order it adds, Re 
Exinde introducantur Laici bone conver- be 


ſationis, that is probi homines, vel qui elefti- 
" one conjugali intereſſe meruerint, every Lay- 
| man 
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man -of good converſation, probus ho- gyun. 
1, Or free-holder in his own Perſon, or ex Conc wt. 
eleftione conjugali by Joint-EleQtion of the Ky — 
Clergy and Laity. | tuſts MS. 

It would be ſuperfluous to produce the — 
many Authorities, which ſhew that the jeje clee- 
Laity uſed to be of Council in Ecclefiaſti- ay 
cal affairs, as well as the Clergy in Tem- © © 73” 
poral, and to give their Aﬀent 1n making 
Canons or Laws; 

I will inſtance in ſome very remarkable 
ones out of many ; 

One Exdmerus recommends with a ſo- _ 
lemn proteſtation, Ez ordivem geſte rei te- Eadmer. 


» » 4 : H, iſt . Nove 
ſte conſeientie mee veritate, ſicut eam praſens £58. 


audivi & vwid:, in wllam partem declinando 
deſcripſt. 

Matilda Daughter of Malcolm King of 
Scots marryed to Henry the firſt, being re- 
puted a Nun, offers her ſelfto be tryed by 


the Eccleſiaſtical Law, Offere /e Tudicio t0- "—_ 
. $7. 


tins Anglorum eccleſie probaturam, 

In another place, 

Obtulit ſe wel ſacramento wel alia quan f- 58 
mazis eligerint ecclefiaſtica Lege probatu- 
ram, &c. Attheday appointed there Af. 
ſembled Epiſcopi, Abbates, Nobiles quiq; ac 
Religioſi ordinis viri i the caſe appeared to 
be that ſhe had taken upon her a Nuns ha- 
bit, but had never been profeſt ; whereu 
on A»ſelm having ſtated: her caſe to 
for& 


2658) 
tots Regt nobilitas popnlufa, minor, the fi: 
Nobility ad Commonilty, and inthe wame of | K 
God reqiitred them; Quatenus ſiquis aliter 

de negotio illo ſentiret ac ſententia tulerat | #t 
( 114rde feilicet Iſam copulins fecindum Legem qu 
Chriſtianain fiert non debere poſſet oftendt Y | -pr 
ihil hefitans ſala pace ompniums coram pro- pa 


ferret. OT | de 
Here ary man- there had free leave to M2 
offer wherein he thought that marriage ta) 


void by the Cliriftian Law, or Law of Holy | 
Church : but cunitis una clamantibis rem W: 
juſt deffitvitans, legitinie conjuntth ſunt, | Wt 
Had not this' been to vindicate —_— nu 
who it tems lay under the imputation of | 
marrying the King contrary to the Laws |. nj 
of Holy Church, gunney Eadmerus had up 
never given us fo full an account; but he | hai 
fhews' very particularly livw thoſe” great { cor 
Councils Atted, that *twas ihnan intire Bos | wa 
dy; the Aﬀent' was, cunttis una clamnanti- we 
tas. Tfany thing was offered; or pro- miz 
nounced in a Definitive Way, which was [| ing 
generally diflik*t, fremitu aſpernabatur, as bey 
we ate elſewhere told of ſuch Aſſemblies; | not 
If the Council was divided, diverſis diverſs || har 
parti acclammtibus, they were forc'tto Ad- f nit 
journ or break up. Thus, as *twas amongſt 
the Latedemhonians, what was propoiinded | Uats 
was determined, ' clamore non  calculis, 
We have the like Account of an Eccle: 
| fiaſtical 
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the faftical Synod in the 28th of the ſame 
iter .  Gatielmus Dorobernenfis congregavit ge- oye. ad 
rat zerale Concilinm omnium Ep. & Abb. & Flor. wi- 
jem | quarimnng; religioſarum perſonarum, cni 7: 
it) prt edit tpfe. This we ſee was an Epiſco- 28 H. I 
r0- { Council, and the Biſhop was Prefi- 

dent, but then Confluxerant quoque illus 
to magne multitudints Clericorum laicorum 
ge tar diutimn quam mediocrium, & fattus eff 
oly conventus grandis & ineftimabilis, here 
ry” wasa confluence of the inferiour Clergy, 


»t, | andthe Lay-Lords and Commions, and the 

me, number was beyond Account... 

of Atth ſunt ib: de Nepotiis Saculiribus . 
ws ||. zomulla ; being; all met together, though 

ad | upon Ecclefiaſtical affairs chiefly, yet: they 

he | had cologuinm about Secular | too ; and 
eat || coming all in their own frkens] (not by 

Bo. | way of repreſentation, when' they that 


Tk were choſe to. come inſtead of the reſt, 
ro- might receive certain Inftrucions accord-: 


vas | ing to: the matter [+ _— for treaty, 
4s beyond whichthey had no power,) it was 
es; | notineedful thatthey ſhould: know before- 
1/4 | hand what they were to treat of: but 
\d- | nightfall upon: any thing: pro: re mar3; 
oft  Quedam quitens determinata, quedays dis 
led | lata; quedam verd propter nimiuns 4ftuantis 
iurbe turmnlitum ab  audientia juiicantiiin; 
trofligata, | | ob _ 
£ 


£ 
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' It ſeems they had appointed ſome 


Judges of the Pole, or rather of the noiſe; 


. and the Crowd was ſo Vaſt, the noiſe fo 


Confuſed, thatof many things they could 


not make _ certain Judgement ; ſome ' 


things were determined by a General Ac- 
clamation, and others were Prorogued toa 
further day. -7 


Que autem communi Epiſcoporum conſe - 


fu in thſo concilio decreta ſunt & Statata, f-. 
cut illic publice recitata ſunt & ſuſcepta, in 


hoc opere placuit annotare, &Cc. | 
Here Ecclefiaſtical Matters were firſt: 
debated, and ſettled amongſt the Biſhops, 
then they were publickly rehearſed, and 
either rejeQed, or ſ«ſcepta receiv'd by the 
whole Aﬀembly of Clergy and ay 
but this was not enough to give them the 
force of a Law, they muſt have the ſtamp 
of Royal Authority to be Curran. | 
: Rex igitur cum inter hec Londonie mora- 
retur, auditts concilii geſtis conſenſum prebuit 
& confirmevit ſtatuta Concilis a Guiltelm. 


Cant. Arch.& Rom. Eccleſ. Legati apud Weſt.” 


Celebrati... At this time it ſeems the King; 
was not in the Council, but the Canons, 
though drawn up by the Biſhops, promul-: 
ted before and afſented toby the Body of 
the Realm, yet had no force till Authen- 


ticated by the head of the Church and! 
Gervaſe 


State, 


"8 Wo 
4. "FIG 


$ crip 


7 form 


fu refs 


loferio! 
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Co ee 2 
, Gervaſe of Dover is little leſs particular 
in the Account of the Ecclefiaſtical Synod | 
in his time, wherein the Canons or Con- 
14 | fiitution ceclaring it unlawful for Clergy- 
__ Men, Agitare Judicia Sanguinis ,, was Clt- 
dodyed into the Laws ofthe Land, 
' Ricardus vero Cant. Arch. totius Anglie Chica. 
Primas & Apoſtolice Sedis Legatus convocato 6t-Dooh 
> chro Anglie celebravit concilium in eccleſia $1429. 
fn BeatiPetri ad Weſtm.1 5.Kal.Junii Dominica 
ante Aſcenſionem Dom. afficerunt in hoc conct- 
lio omnes ſuffraganei Cantuar. Eccleſ. preter 
A V igornienſ. qui diem clauſerat extremum; 
: In hoc contilio ad emendationem Anglicahe 
2s} Eccleſia aſſenſu Domini Regis & primorum 
he | opium Regni hes ſubſcripta promulgata 
ſunt Capitula. Ad Dextram Primatis ſedit 
Y” | Fpiſcopus Londinenſis quia inter Epiſcopos 
Cantuar. Eccleſia Suſſraganeos decanatus pre- 
DP |} winet dignitate ; as Siniſtram ſedit Epiſcopus 
Wint ul Cantoris officio pracellit : caters 


F 2 tam Epiſcopi quam Abbates ſecundum primo- Gr [b.it 
"a gentt. conſecrationis ſue conſederunt. Jo 

6 Tpſe vero Archiepiſcop. Primas, & Legatus N: this was 
Un.” pſe | Pile Pe 5 ,& I according 


” | reſdens in ſublimi poſt ſermonem quem tam hem | 
ng | facund? quam diferte fecit in communi de du tends 
0, Þ Scripto legi fecit Statuta concilts ſus ſub hac 999% | 


= : | Secundum 
__ forma,  &C, _ "ordinatio- 
7 of  nisſue tems 


ens. || t r:fdeart, only that the Modus more particularly referred to the 
ind uferiour Clergy 1n that, 


C & Here 


a 
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Here jt «pears that their Councils were 
eld by the Arch-Biſhops of Cant. that the 


Statutes or Canons were drawn up in ſorne 
private Conſults of Biſhops, but they took 
their force from the Aﬀents of the. King 
andall the Primores Regyi, the Clergy ant 
Laity of the Land ; and that the third Ca- 
non by me cited, was a Statute. Thisto 
be ſure and the other Eccleſiaſtical Coun- 
cils abovementioned, were more than the 
Caria de more. | 
I _— x the oayonh of the Grand 
eſtion does, lumm up the Arguments on 
v ſides; for I know Be one char hath yet 
been offered, againſt what T have gone up- 
on,which may be thus repreſented in ſhort, 
I. That the Canons prohibit the judg- 
ing in Capital Cauſes, and all Preliminary 
Votes too. X | 
2, That theſe Canons were received by 
the great Council of the Nation, and ſo be 
came incorporated into, and part of the 
Laws of Exglazd. _ "2 
3. And that they, running im the terms 
of Tudicia agitare, which. in the common 
intendment is of Ordinary Juſtice, and the 


Conſtitution of Clarendon + neu" Ie 
Ju 


ferring to the Ordinary Court 
ſtice, except it can be ſhewn that Clers 


ted to 


gy-men Voted in the Ordinary CmrisyÞly hay 
the Court of Tenants and on ty. \ 


wW 


£# 
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ere | whilſt that Court confinued , there 1s 
the || fot one Preſident againſt this ſenſe of 
me | the Law. If it be faid they have Vo- 
ook || ted in Bills of Attainders which in ef- 
ing feft are Tudicia Sanguinis : Still theſe are 
and ff not within the ordinary Juſtice ; how- 
Ca- | ever if they are Judicia Sanzuinis , in 2 
isto || ftrit ſenſe, let them who are concern- 
2un- | ed, anſwer the evading the ſenſe of the 
the | Law. | | BE 
|} I ſhallgive one plaininſtance ofa great #246 
rand j| Council, and another of an Ordinary a 
Ss on || Court in this Kings Reign, and haſterito 8endifus 
ye [| tener, | | | —_— X 
2 up- | Circa feftuns Santti Pauli wenit Dominus Juliiadd 
hort, || Rex ſq; Northampton & magnum ib cele- fro 
udg- | avi concilium de fatutis Regni ſus coram  — 
nary || Eriſcopis, Comitibus & Barondus terre; Of 
| (ram ers per conciliunz Comitum & Barouum, 
2d by N Militam & hominum ſuorum hanc ſubſcriptant 
o be- | Afiſam fecit, &c, This was more than an 
f the | Ordinary Cxria, ahd there being the Ba- 
"Bron terre; the Mzlites and homines ſut are 
terms ff hot to be taken for his feudal Tenents, but 
amor licge People. 
id the || | For his Ordinary Caria we find a Clear 
y Te I Prefident in the Gloſſary of that great An+ 
JJ thquary Sir Henry Spelman, who if he had li- 
Cler: I fed to finiſh the ſecond part would certain- 
urisy ly have given a compleat Body of Antiqui- 


wW 


£8 
— + 
» 46 8 et 


fcet9fity, We find in him the form of a fine 
hilt | Cc 32 
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 levy'd. in the Ordinary Curza. 
Hue 2 M<Hteceſt finalis conventio fait in curia Do- 
Fins, Muu Regis apud Clarendum anno 33. Regui || ;. 
Regis. Henrici Secundi coram Domino Repe || |, ( 
& Joh. filio ejus,, &C. & aliis Baronibus& || ,j,, 
fidelibus qui tunc ibi preſentes erant, &C. - 
| Richard the firſt was ſpirited to Jeruſe || ;. 
lemz, and therefore we muſt not expe ma. | ,y., 
ny inſtances from. him of the one ſort or reig 
Rich, r, tother, but I am ſure the Eccleſiaſtical | 7 
41189. Council at Pipewell- in Northamptonſhire, | 1; 
Bromton. Could not be the Curia de more. Sir Hep, || |, 
Joh 1161. Spelman Calls it Concilium Pambritanicum, | f |, 
Spelm. Cot. and Bromton tells us in general who were "RY 
apo 'at it, amongſt others there were all the | x; 
Abbots and Priors of the Kzgdome, but Þ þ. <. 
is very manifeſt that they were nor all Te- I ,,, 1; 
rants in chief, many holding i pura & ſorſs 
perpetnua eleemoſyni, and others of tem-F* ©, 
Polrons poral Lords, as appears by the Statute of | ,,; 
=. [44 Carliſle, 34 Ed.1.. and therefore this was | Tp 
| ta 5 xeli- not a Court of the Kings Tenants and Offi: Þ 1,,, 
8#9jorum. cers only. EF | | | 1:5 
- But thers in November following he af || 691; 
ſembled a full Parliament at London. Ion 6 
Brimtm, - - Rex. congregatis Epiſcopis, Comtibus,” @ | Cour; 
f. 1166. Baronibus Regut ſut arliamentum habuit & But t 
irattatum. This was manifeſtly more than ſhew 
the Curia Regis, FRO S0þ 
eAm112gs. A great Court was held the next yearatf 6, 
{ov Bury ui Normandy,, Ricardus Rex Anglid 


"oy : BK wy 


& popul} totius regnt: 
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Feſtum nativitatis Domini quod ſecunda . 

cP 2 4 1B _ Thisfeems 
feria io anno evenit in Normannid apud Bu- 1. 


rium cum primatibus terre illins celebravit. been a 


t ſeems he had held another Court in Ex- Jer. 

* ouncil 
zland, for this was the ſecond Court, but on the 
the great Council at Loxdoz was not of ej- Court day- 
ther of the Feaſt days. But let us ſee whe- 
ther this diſtinQtion is obſervable in the K+ fob». 
reign of that. Prince upon whoſe Charter 
our diſpute is. _ 

He was crowned in the preſence of a 491199 
harger repreſentative than the Interpreters "ny 


2 Kg tone 
of his Charter have put upon us, A populo f. 2414+ 
terre ſuſceptus eff. 

. Carta nig- 


King Johz 1n one of his Charters ſays, $779." 
he came to the Crown jure h ereditario & feodi maz- 
mediante tam Cleri quam popnuli unanimi con- ” RF , 
ſenſu & favore. Ex Vit.Re- 

Conpgregatis Arch. Ep. Comitibus & Baro- gift. in 
wins atquie aliis omnibus. _ _ 

This explains who are meant by the a. Par. 
Magnates Regni, whichaſſembled at London 9189: | 
inthe ſecond of his reign, which, the Hi- 7 5. 
ſtorian not having mentioned any feaſt day, 
or ſaying barely that rhe King held his 
Court, is fo be taken for the Great Connc2l: 

But the Records give further light, they zo. cor. 

ſhew us that there the Queen was Crown'd 5 7 »: s: 
de communi aſſenſs & concordi Voluntate _ my 
frch. Epiſcoporim, Comitum, Baronum, Cleri 11 Jo-p-u , 


nor 1s it a wonder” ** 3» 
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the Curiaand General Council was united, 
the King of Scors coming as attendant up- 
on the Curia, Convenerunt interea ad coll: 
Mat. Pay. Guium apud Lincolniam, Rex Anglorum Jo 
$96, anxes Rex Scotorum Willielmus cum uni: 
verſa nobilitate tam Cleri quam populi utrinſq; 

regns Undecimo Kalendas Decembris, AS 

under the Nobility, the Senators of Scot- 

fand, were comprehended all the Free- 

"= Lt holders 
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holders at that time beyond diſpute, *tis 
probable at leaſt that our Nobility was of 
the ſame extent. And for the probability 
of the afſembling of ſo great a body as the 
proprietors of both Kingdoms muſt have 
= even then, *tis obſervable that the 
mecting was without the walls, for the 
City was not able. to hold them. The 
King of Scors did homage upon a moun- 
tain 1N conſpettu oymis populi, before all the 
people, the united body of Free-holders of 
both Kingdomes. 


In the third of his reign this King held 37.120r: 
his Curia on Chriſtmaſs at Guildford, and fo. 19h 


this was no more than his Military Coun- 
al. Multa militibus ſuis feſtiva. diſtribuit 
induments, (that is,) in feſtival bounty 
he gave many Coats to his Souldiers. 

d that this wasno more, is very evi- 
dent inthat the Arch-biſhop of Carterbury 
to ſhew himſelf a Prince in the Eccleſiaſti- 
cal Empire ſet up the like Court of his Te- 
nants and Dependants. 


| Hubertus vero Cantuarienſis Arch. quaſi NM. Far-E*. 
cum Repe 4 pari contendens eodem modo fecit © 


ud Cantuariam. 
- At Exfter the King held his Court at 
Canterbury, where the Arch-biſhop ' by 
ſumptuous entertainment. of the King 
hop'd to atone.for his former Vain-glory. 
On Aſcenſron-day the King iſſues out his 
Cc 4 ſum- 


[ 
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ſummons from Theokesbery, for the holdi 
' his ordinary Court at Whitſontide following 
at Portſmouth, Generale propoſuit edittum 
Celebrats ut Comites & Barones & onnes qui militare 
; ar ry ; fervitium ei debebant, parati efſent ad Portef 
Solennitate mue cum equis & armis ad transfretandum 
Pentte. ib. e255 0 ad partes tranſmarinas in die Pente 
coſtes iaminflante. * _ 
- Thoſe that would not paſs the Seas with 


him conſented to the payment of eſcuage 


Two marks of Silver upon every Knights 
Fee, dantes Regi de quolibet ſcuto duas mar- 
P cas Argenti, 

4 Joh. The next year he held his Cyria on Chrift+ 
_ _- maſs 1n Normandy. © Dig 
5-199: - And the year following this, he held 
s fob. his Chriſtmaſs Court in Normandy likewile. 

In the year 1204. his Cyria was held on 

C hriſtmaſs at C anterbury, from thence he 

6. Pr- went to Oxford, where were preſent more 
Natale ce- than the Members of the Ordinary Curie; 
ltbravit. convenerunt ad colloquium apud Oxoniam Rex 
& Magnates Anglie. Indeed what is then 

given the King 1s only from his feudal Te- 


nants, but that is no argument that there- 


fore no more were there, becauſe the 
Council advis'd him to charge his Te- 
nants ; ' nay, ?tis very obſervable that the 
Hiſtorian'does not ſay that they which 
were there aſſembled gave, but «bi conceſ- 
faſunt Regi auxilia militaria de quolibet ſeu- 


(225) 
to ſeilicet due marce, that is, there Eſcu- 
age was given by or upon- them, who held 
by Knights ſervice, or it might be an aid 

ven generally by every one according to 
the numberof Acres , or value of his eſtate 
in proportion to the valuation of a Knights 
Fee. As was uſually done in that and ſuc- 
ceeding times. 

And then I take it proviſion was made 
for the defence of the Kingdome, ( viz.) 
that every Nine Knights throughout the 


Ma. Par, 
f. 201s 


Kingdome ſhould find a tenth armyd at all 


points to be ready zx ſervitio noſtro ad defen- 
ſronem regni quantum opus fuerit : this tobe 
ſure reacht farcher than to the Knights by 
Military Tenure ; becauſe every one that 
held a Knights Fee was by his tenureto find 
a man, and conſequently this would have 
been a weaning of the Kingdome to a- 
bate of their ſervices, but it muſt needs 


of a Knights Fee, though not by Knights 
ſervice. This was provided Commun: af- 
ſenſu Arch. Ep. Com. Baronum & omninum fi- 
delium noſtrorum Anglize. And oa general 
Land Tax,- | 

And at the ſame Parliament the King per 


 haveextended to all that held to the value 


Rot. Pat. 
6 Jo. m. 2» + 


dorfse 


commune Concilium Regni made an Afſile of ,, ,.aux 


Money. 
In the year 1205. he held his Court at 


Theokesbery which broke up the firſt a_ | 
FN : | _ 


7 Joh. 


 -'Soon- after he call'd together his army, 


ria de more was confin'd to certain days, 
= the King made the Court whereever 

pleas'd to appoint it, and the obligati- 
on to attendance at the Court was inde- 
finite ; his Military Council when mer, 
refus'd to go with him beyond ſea as he 
Tequired, whereupon with a few of them 
he ſets aut to fea, and after he had coaſt- 
ed about a little, he exaQteda great ſumm 
of money from thoſe whoſe tenure could 
furniſh him with a pretence for it, be- 
cauſe they diſcharg'd not the duty of their 
tenure, 'occaſiones pretendens quod noluerunt 
| :pſum ſequi 
py Jo. 1206. : > . 
' Ma. Par. Chriſimaſsat Oxford, The Hiſtorians give 
; Fat no mark of ar more than an ordia- 
| f. 266, 77 Curia, butthe Records da. | 
* There wasa grant of ſubſidy upon eve- 
| Xee. par. g 77, 10Ans perſonal effate per Commune Con- 
| & 9. 70.m. crlinm & aſſenſiim Concilit noſtri apud Oxo> 
3- 4p. nioy. 
Thus in another Record is {aid tobe by 
the Arch. Ep. Abbates & Magnates Regni 
noſtri, Rot. Par. 8 Jo.m. x. 

On Whitſontide he held his Court at 
Portſmouth. In hebdow. Pentecoftes exerci- 


| 9 0.1207 
| Fum grand. apad nts comers. th. Marat 
| ug 
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that is, thaſe who were oblig'd by their 
tenure to. attend him ; for though the Ca-. 


The next year he held his Court on 1 


BRO RS Tad OTaD 
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. But then the Chrifme/s following ar 
Wincheſter he held a General Council, and 
that was on the Courtday. Celebravit na- | 
tale Domini apud Wintoniam prefentibus Archityiſe. 
Magnatibus regni, Deinat in purificatione rec - 
beate Marie cepit per totam Anglian tertiam ores, Comg- 
decimam partem ex omnibus movilibus & altis jroneron's 
rebus tam ade laicts quam de viris eccleſtaſticis gy "th 
& prelatis cunttis, murmurantibus ſed contr a- magnates 
dicere non audentibus. > $2 

Here was a grant of what no way be- #3. Flte. 
long'd to tenure, and therefore all the #2 £42- 
Magnates regui were privy to it, thoughF- 212- 
*twas done grudgingly. Ge 

In the year r208. he held his Court on 10 7+ 
Chriſtmaſs at Windſor, where he diſtributed **** 
coats to his Souldiers, | 

He held his Chri/fmaſs Court at Briffol, "1 7+ 

He held a Great Council on the Feaſt 12 3 
day at Winaſor prefentibus ommbus Anglie 1210. 
Magnatibus. 4 

So the year following at Tork preſentibus 23 7*! 
Comitibus & Baronibus regni. "m—_ 

1212, *Twas hut an ordinary Court 14- 
held at Windſor, fuit ad natale apud Windfor. 

1213. He held hzs Court at Weſtminſter 
with very few tenants 2d natale Domini 15 Je: 
tenuit Curiam ſua apud Weſtmonafterium 
Cum pauco admodum Militum comitatn. 

In this year we find a Military ſummons 

to more than tenants, and of ancxtraordina- 
TY BALUIE, Sp Mijut 
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Mifit literas ad onmes Vicecomites regni 


one per bonos ſummonitores Comites, Baro- 

. pes, Milites & omnes liberos homines & ſer- 

Mz. Par. wientes vel quicung; ſint & de quocung; tene- 
F224 2, qui arma habere debent vel arma habere 

poffint, & qui homagium nobis vel ligeantiam 

fecerunt. Quod ſicut nos + ſeipſos & omni« 

fu” diligunt, wr apud Deveram ad inſtant. 
clauſum Paſche bene parati cum equis & ar- 

ws & cum toto poſſe ſuo ad defendendum ca- 

put noftrum & capita ſua & terram Angl. 

| Of keing Er quod nullue remaneat qui Arma portare 
mrom_—_—_ poſſe ſub nomine Culvertagit & perpetue 

' erRuns ſervitutiss Et unuſquiſq; ſequatur Domi- 
way pun ſuum. Et qui terram non habent & ar- 
ma habere poſſint, illic veniant ad capiendum 
ſolidatas noſtras. Hereby all free-men as 
well as the Kings tenents, nay ſervants, 
andall that ow'dallegiance to the Crown, 

though not oblig'd to bear arms, if they - 
could get any, were required to give their 
attendance, and thoſe that had not where-- 
withal to maintainthemfelves ſhould have 


the Kings pay : this was upon expeCtati- 


ſembly ſeems to have been as general as 
the ſummons ; but there is a fhrewd cir- - 
cumſtance to induce the belief that -x="j | 


thought themſelves not oblig'd to atten- 
dance: 


ſui ſub hic forma ; Rex Johannes ec. Sum- 


on of an invaſion, and therefore the aſ- + 


conſiderable men not holding in Chiet , 


«a i'w 0 || QQIt« 
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dance till neceſlity preſs'd them, for other- 
wiſe he would never have been terrified 
into a diſhonourable peace, the parting 
with all his right of paonge tothe Pope, 
and ſubmitting to his-pleaſure, if he had 
not been ſenſible by-the abſence of many 
oreat men that there was truth 1n the 
Freach-King's boaſt, FJaitat ſe idem Rex 
Chartas habere omnium fere Anglie Magna- 
tum ae fidelitate & ſubjettione. 


Mat. Pay, 


fo 22 


5 


' But that this.was not a general Coun- Star. 25 
cit of the Nation appears by the Statute £*3 


of Proviſors which declares that the 
Popes aſſuming the q«s patronatus was ann 
incroachment, that 1s uſurpation, or un- 
lawful act, which it would not have been, 
if the Comites, Barones, and turba multa ni- 
»4is that unanimouſly agreed to thoſe 
ſhameful terms which King Joh» yielded, 
had been enough to conſtitute a full repre- 
{entative of the Nation. 

If they had been call'd to Council not 
to fight, thenzndeed- upon knowledge that 
matters of general obligation were to be 
ſettled, though but few had come, they 
would have concluded the reſt. 


. The Army as it was computed were Pr's king 


about 60000, but that being made up of 269. þ 


Servants, Villains and all manner of people, 
*tis not: to be ſuppoſed: that there were 
there nigthr the half of the. proprietors, 
Fl which. 


Wh ©. + 
which muſt have been preſent, to make 


notice being ſo intended. 


mentioned near Dover, whereas the firſt 
FS. 23>- aprreemetit was at Dover. 

| The fame year his Tenants who were 
to maintain themſelves in his Court and 
Army at their own charge, complain that 


had ſpent all their money and could fo 
low hin no longer unleſs he ſupply'd them 
out of the Exchequer. | 


at St. Albans where were all the Magnates 
Met. Par. yeg3#4 and there was a.confirmation of the 


Kings #erents and Officers only. 
Chriſtmas at Windſor, buts Great Council 
" which Mr. Se/dey produces, but fayes the 


* out Example. 
Rex Yrcecomiti Oxon ſalutem, precipimus 
tibi quod omnes Milites Ballive tne, qui 
ſurmoniti faerunt ad nos 2 die Omnium 
Santtoram in quind. dies, Venire facies cum 
ar mis ſuis, 


any _ ing of general obligation without 
of its ; 


- Ot the fame nature with this, was rhat 
ſhameful refigftation of the Crown before 


he had kept them out fo long that oy 


29 1217 This year there was a Great Connell 


lawsof Hey. the firſt, whereas we find no- 
thing of that nature-at any Cura of the 
The ſame year he held his Court on 


was he'd at Oxford, the Summons to 


Record of it for ought he had ſeenis witlt. 


Uipori 
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e Upon this part *tis obſervable, thae 
tt | there had been a genera]notice'or Procla- 
mation of the time when he would have 
4 thoſe that ow*'d him Military Service to 
| attend with their Armes, but the place 
i was not named, for they were to follow 
him whereever he would have his Court, 
- and therefore herein was an apparent 
{ Grievance in ſome meaſure redreſs'd by 
t his Charter Two years after in aſcertain- 
x 
1 


ing the place of Meeting to Conſult of 
Aids and Eſcuage ; .but befides theſe Te- 
nants, there were others, Corpora vero Ba- 
ronum ſine Armis ſingulariter & quatuor d:- 


4 ſeretos Milites de Comitatu to wenire facias 
} ad nos ad enndem terminum ad loquendum 
: nobiſcum de Negotiis regnt Noſtri. Teſte me- 


zpſo apud. Witten 11 die Nov. Eodem mibdo 
] ſeribitur omnibus Vicecomitibus. : 

Thus much I take to be clear from it, 
| that here was an union of the Ordinary 
Caria Regis, the Court of the King's Mili- 
p-: tary Tenants, who were to attend with 
; their Armes, and of peaceable Senators, 
tn a great Council. If the Barones of 
whom the Sheriff was to take ſpecial care 
were only ſuch as were Barons by tenure, 
*tis not ſuppoſable, that —_ to the 
| Obligation of their tenure, they ſhould be 
ordered to come unarmed, whiPft only 
their Tenants, or at leaſt Inferiour Tenants 
tO 


_ 

- 3. fo 
109. b. ; 
So Rot. Fi- 
nium 8 H.3. 
Mm 2. dor[0. 
The Head- 
borough. 


Not. Pat, 
42H. 3. 


—_ | 
to the King chad their. Swords 1n their 


hands; wherefore Baroxes here mult be ta- 
kenin the moſt large and: comprehenſive 


ſenſe. Bur this is farther obſervable, that | 


where the Summons was Genetalto all the 
Arch-Biſhops, Biſhops; Abbots, Priors, 
yet there has been a {j 
moned or taken out of the. Generality, as 
in the Summons to attend the Juſtices in 
Eyre. . Summoneas per bonos Summ. Omnes 
Arch. Ep. Abb. Pri. Comit. Baron., Milites, 
& libere tenentes de Balliya tua, & de qua- 
libet villi quatuor legales homines & prepo- 
ſitum, & de quolibet Burgo Duodecim Lega- 
les Burgenſes, erc. And even agreeably to 
this Record of the 18 of King. John, we 
find that in the 42 of Hezry the third, it 
was agreed, that there ſhould be quatuor 
Milites Inquiſitores, four Inquiſitors 1n eve- 
ry County, who were to be ſworn in the 
County Court, to enquire faithfully into 
the buſineſs of every County, in order to 
repreſent it at Parliament, which has no 
ſemblance of their being the repreſenta- 
tives of the Counties, only the preſenters 
and methodizers of that buſineſs, to which 
the Great Council gave their Afﬀent or 
Diſſent. | | ' ed4 os 
' From this time to the Great Aſſembly at 
Raumny Mead, find neither a Great C ny 
od. 


Earles, Parons, Knights and Free-holders, 
tal Inqueſt ſum-_ 


| (233) __ 
Hr | cilnor Czria mentioned, that to be ſure 
act was of more thanthe King's Tenants, as I 
Ve have already ſhewn ; I ſhall only obſerve 
at | farther, that it conſiſted of that Army 
he which was got together on both ſides. 
IS, | On the peoples fide was a very great Ar- 
iS, my Comitum, Barotum; Militum & Servien- Mat. Par. 
N- thum, Pedituns + Equitum cum Conmmunibus [+ 24% 
as }f Pilarum Civitatum ; and after this, they' 
in 
yes 


had a-great accefſion; by gaining the whole 
City of Lozdoy, and all that were neutral 


5, fore, and even moſt of thoſe that had 
ar pt along with the King : upon this the 
p-" } King condeſcends to treat, the place is 
[4+ agreed upon, and accordingly convenerunt 


to ad colloquium Rex & Magnates, who theſe 
Ve I werethe Record rellsus, and the Aſſembly 


ft } was'as General as the Conceſſion on the 
ad King's ſide, Conceſſimus omnibus liberis ho- 714%, 
re- " b 8 . +. ; : . /; bi artas 

j minibus noftris Regui Anglie pro nobis & 19 7o. An. 
Ie heredibus noſtris in perpetuum, omnes liberta= 1215+ 


tO tes ſubſcriptas habendas & tenendas eis & he- 
£0 redibus ſuis de nobis & heredibus noſtris. 
no Even this was a Cxria Regis in a large 
a ſenſe, but not the ordinary Caria; and 
IS | though *twere the Common Council of 
ch } the Kingdom, as *twas the Aſſembly of 
or } the whole Community, yet not the or- 
| dinary Common Council, for that might 
At |} be, and I need not ſcruple to ſay that ir 
IN | was, of the King's Tenants and Officers, 
et. Þ which in that ſenſe _ to the purpoſes 
D > 


e 
for 
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for which of courſe it met, was the Com- 
mune concilium regni, yer like the Kings 
ordinary Priv 4D? þ or his Courts of 
Juſtice long lince ſettled at Weſftminſter- 
Hel, they could exerciſe no at of legiſla- 
tion. | 

. If itbe faid, that the chargi 
with morethan was due of c 


Tenants 
om were 


ſuchan AS, by the ſame reaſon the power 


of making By-laws would argue a legiſla- 
tive power, and there would be a little Par. 
liament in every Village. 

. Without re-examining particular in- 
ſtancesI conceive "ris obv1ous, that admit 
the ordinary Caria Regis at any time exer- 
ciſed a power peculiar to the Great Council, 
of which I dare boldly fay there are very 
rare if any inſtances, ſuch that it-can be 
aHroyd with certainty this was an ordipz- 
7y Curia, without a more ſolemn conyen- 
tion, or SuUmnons ;z yet in irregular times 
many of them wad not make one legal 
Prelident, eſpecially againſt ſo many de- 
clarations and confirmations of the antient 
laws, and free cuſtomes, asPrinces either to 
eHtain, or aſſure the Crown to' them ſwore 
ſolemnly, inviolably to obſerve and keep. 

It ſometimes the marks of JitinAion 
between the Curia Regis, and the Great 
Conncil are not clearly apparent, 1in' that 
the Caria only might be ſummon'd- ad-col- 
kogninm, an] in that ſenſe might be ſtyld 

| Par: 


_ b&d. 4. 
ns 
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6 Parliamentwn, though not G enerale Parli- 7 op 2 
S antenturt, and the Generale Parliamentum 1, yrins + 


might be, as indeed it alwayes was, Cari ginerali 


&- | Regis, though not the Curia de more : Yet ©47% nfo 
Ja- 2 is Ons . wet oft Corond« 

the certain difference is upon particular tjozen. 
$2 inſtances; wkere the full circumftances : 


are ſet down, alwayes to be known. As 
ct } the ordinary Curia conliſted of the Kings 
% | Tenants, and Officers; and there appears 

”. | no grievance worth publick notice to have 


ar- | kinonthe laſt, nor on the firſt, as to their 

; — at cnn Wars, or as . Court of 
- | Juſtice, the remedy was properly apply'd 

mut by King John's Charter, to that wherein 

we they were uneaſie, which was the aſſem- 
, 


bling about the matters relating ad ſerv:- 
ery || ria to their ſervices, without convenient 
notice for tume, or for the occaſion ; ſo 
en || that they might think it was only for 
matters of ordinary juſtice, which might 
; | 8900 well enough without them, when it 
A ' | was really to chargethem in their proper- 

ties, by fuch as ſhould appear, by deſign 
and contrivance, which was a great nf 
to } chief. ; 5; 

Wherefore for this the redreſs was; = 
* | t. That they ſhould have forty dayes charts Je 
- 10N notice, | bannis. : 
ar | 2: That the time, place and occaſion of 
ent | meeting ſhould be aſcertained, - 

"PA And then they that were there wers 
ty juſtly concluded by the reſt, and had no 


d 2 reafort 


Pg 
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reaſon to'complain of rhe charge. 

Thus I conceive, I have given a rational 
account of this Charter, and. I queſtion 
whether upon othey grounds any man cart 
reconcile itt with the.Records and Hiſto- 
ries. both before and. fince the; Charter 
till-the 49 of Hez, 3. when 'tis fuppoſed 
har more than Tenants in Chief, whiclk 

4% aka the Common Council here ment 


EQ 
oned, were ket. into the Great, or, Common. 


Connuil of the Kjngdon, 
If they cannot, I conceive they muſt 
take my ſenſe. | 

For, this Charter was either dechara- 
tive of, the law as *twas before; or intro- 
ductive of anew law, 

If the firſt, then it, muſk be interpreted 
by the Records and Hiſtories both before, 
and. ſince, tilt a time of change can be 
aGgn'd with ſome colour. | 

It introduttive of a new law, then we 
muſt ſee what interpretation'praCtice has 
put upon it ; not that the ſenſe of a law. is 
alwayes to be interpreted by praQtice, be- 
cauſe ther we ſhould think, eſpecially up- 
01 the ſeveral Statutes againſt Proviſors, 
which were rarely executed according to 


the letter, that we could not judge. of the: 


ſenſe.of. former laws by the plain words. 


But if the words, will any way admit of 2. ' 
double ſenſe, that-fenſe is.alwayes to be 


taken which agrees with conſ}ant practice, 
; eſpe: 
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eſpecially if the ſenſe inclines moſt to- 
wards the practice. 

I have at hrge ſhewn the evident 
proofs, that to the Great Council of the Na- 
tio there us'd 'to come more than the 
King's Tenants in Chief, and conſe- 
quently tlns very Charter confirming 
The cuſtomes of every particular the 
place, or of the inhabitants 'of thoſe 
places. According to this Charter 
the Common Councal of the Nation by 
law conſiſted of more than the King's 
.Tenants im Chief, and that the Law was 
thus there is a very ſtrong proof, which 
turns upon them who ſuppoſe that King 
John's Charter gives us the full form of 
the Great Council, and that none but the 
King's Tenants in Capzte, made the Com- 
mon Council or Parliament of the King- 
dom till 49 H. 3. | 


In'the.thirty ninth year of #. 3. ſeveral 4*1254- 
years after he had granted and confirmed 3 


that famous Charter, which alone obtain- 
£d the addition of Great, ſo that the Mas- 
2a Chartaor Grand Charter of William: the 
firlt, Hey: the firſt, King Stephen, Hep. the 
ſecond, and King Johy, all loſt their names, 


and were ſwallowed up in that, the Baro- Mar. Paris 


nagium or omnes fere Anglie Magnates refu- 
{ed to givea Royal Aid, demanded ofthem, 
the ground of their refuſal is very re- 


arkable. 
F Dd ; Leny 
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Quad ones tunc temporis non fuerunt jux- 
ts tenorem magne Carte ſue vocati. This © 


ſome would render and call King Johy's 
Charter, and that the complaint was, that 
the Peers had not their particular Sum- 
mons according to the tenour of that Char- 
ter. Were it ſo, *twould prove nothing for 
them thaturge it; becauſe it does not ap- 

ar, but that the aid demanded might 

ve heen Eſcuage or Taillage, or bath, 
which lay upon the King's Tenants only, 
fuch a Common Council as that Charter 
I conceive eſtabliſhes. But it is Carte ſue, 
not Carte Regis Johannis patris Regis nun : 
*ris the then King Hepry the third*s Char- 
ter, no man will ſay that *twas the Barons 
Charter, and befides it was the Great Char- 
zer, and no other Charter then maintained 
that Epithete. But what puts this out of 
diſpute is, that though H. 3 's Charter was 
comprehenſive of all the fundamentals of 
the Government, and was ſa many times 
confirmed, and explained where it was 
thought needful ; yet there is not one 
clauſe referring to the Great Council of the 
Nation,but what leaves to every particular 
place, and the Inhabitants thereof all anci- 
ent Cuſtomes and Liberties; ſo that unleſs 
it be proved that ſuch a Commune concilium 
Rezni as 1s in King Johy?'s Charter, us'd to 
compoſe the Great Council excluſive of all 
others, (excepting what is implyecd jn the 
| x how cone 
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eneral $2lvoat the end) they muſt needs 
| referred themſelves to the ninth Cha- 

er of Henry the Third's-Charter (which 
indeed is but a revival of the law affirmed 


_ in King Johrs.) | 
Whereby the City of Londoy, all Cities, Me: Char- 


Burroughs, Vills, Townſhips, or Pariſhes, the 


Barons of the Cinque Ports, and all other 
Ports were to enjoy all their liberties and free 
cuſtomes, | 

That by Yille is meant Pariſhes, or 
Towalhips, I think may appear from 
Doemfday book, where Y://a as taken for 
the next Diviſion under an Hundred. 

Flic ſubſcribitur inquiſutio terraram quo 


»odo Barones Regis i#quirunt ( viz.) per zl. 


ſacramentum Vicecomitis ſcire & omninm 


Baronum & eorum Francigenarum C& totins Hundred, 


Centurie presbyteri Prepoſiti vj. Villani until- 
cnuſque Ville. 

Here are the Sheriff, the Great Barons, 
and Clergy-menand Headboroughs with- 
in every Hundred, and fix Inhabitants of 
every /:lla, Pariſh or Townſhip, then fol- 
lows an account of the ſeveral Lands and 
Tenures by Hundreds and Yille within 
thoſe Hundreds. Now according to the 
ninth chapter of Magna Charte cuitone is 
to be the Legal Interpreter what was the 
Great or Common Council of the Nation, 
and as the whole Nation is made up of 
Cities, Burroughs, and Pariſhes or Townſhips, 

Dd 4 they 
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they being the integral parts of every 
County, all the Countzes of Exgland were 
to be ſummon'd according to their free 
cuſtomes. 

And methinks the right of the Counties 
for their coming to the Great Connril and 
its being preſerved under the free cuſtomes 
of the Ville, appears from rhe Plea of the 


men 'of Covextry the Inhabitants of that 


Villain 34 Ed. x. 

They plead and their plea is allowed, 
That in the times of that King and of his 
Progenitors, which to be ſure reaches to 
the cuſtome before Magna Charta, they us'd 
not to be taxt as Citizens, Burgeſles, or Te- 
nants of the Kings demeſn, but only along 
with the Community of the-County © 
Wzrwick, that 1s, with the whoſe County 
and not with the Cities, Burroughs, and 


antient demeſn of the Crown.So that when 


the Commune Concilium, in K. Johns Char- 
ter, or the Kings Tenants in chief, laid any 
charge or gave an Auxilium Or aid, thus 
could not affe& them ; but when they 
came, and agreed to any charge with the 
Body of the Gs, as part thereof, then 
they were liable, and no otherwiſe : and 


indeed the ſtream of Records of both #. J. 


E. 1. and E.2. evidently prove all this; 
but let us touch the Record, Ex parte eo- 
rundem hominum Regi eft oſtenſum quod cum 
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| Regis non ex1 ſtat, ut homines villie ipredidtie 


ranquam Cixves Burgenſes feu tenentes de 
Dominico Regt i#-aliquibus auxilits,T allapi- 
i ſeucontributionibus Regi ſeu Progemitoribns 
ſuis conteſſis non conſueverunt talliari,ſed tum- 
tum cum Communitate Com. Warwic. &c. 
 Nomanwill imagine furely the mean- 
ing of this Plea tobe that the Vill er Town 
of Coventry was not lyable when rhe 
Kings immediate Tenants taxt themſelves 
only, but they were when ſuch Tenants 
taxt the whole County ; for that would 
have been an admittance of a grievance 
beyond that = which they petitio- 
ned, for by that the Kings Tenants 
might have exculed themlelves, and have 
laid the buxthen upon them who were 
not Tenants in Chief, ſo that it would 
have been their greateſt advantage to 
claim the priviledge of being Tenants to 


| the Crown, and in that capacity to have 


had a right and priviledge to be parties, 
and conſenting to all charges and grants 
laid upon them, and given to the Crown : 


and for that they might have prayed in 


Aid and pleaded King Johx's Charter, nor 
{ſhould we have met with ſomany Records 
in thoſe times, whereby ſo many pleaded 
off the Tenures in Capite as chargeable and 
burthenſome ; nay even the tenure of Ba- 
r0ny it ſelf; but on the contrary every one 
would have giventhe King great _—_ 
| ; Q 
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of wa have changed their tenures to {| 


have held in Capite ut de Corona (when in- 
deed it clearly appears they did the contra- 
ry ) becauſe they not only could fave their 
individual Eftate, if they had the fole 
power of making Laws, and giving Taxes, 
but would have encreaſed and er'd 
them by their Sefvices and Tenures, which 
capacitated them to lay charge upon all the 
Barons, Knights and Freeholders of Eyg- 
land who held not in Chief and who were 
by far the major ue many of which held 
of the great Lords by ſuch and ſuch duties 
or payments pro om ſervitio, and beyond 
that were not lyable without their own 
conſents to be charged ; and all this is de- 
monſtrative if any will read over and con- 
ſider the infinite number of pleadings in 
the Ages we ſpeak of, viz. (for ſome few 


inſtances) that 4. B. holds of C. D. of . 


his Mannorof E. by paying x0 5s. rent or 
one bow and arrow,or one horſe,or the like, 
pro omni ſervitio, or holds of the Honour or 
Caſtle of D. to find ohe or more men bexe 
paratos cum Armis to defend ſuch a Poſtern- 
gate or ſuch a Chamber there when ſum- 
mon'd by the great Lord pro omni ſervitio; 
but to charge them without their aſſent fur- 
ther, was to. overthrow tlie very Sa/vo 1n 
the end of Herxry the Thirds, and jn King 

Johns Charter, which runs thus. 
Salve fint Archiepiſcopis, Eprſcopis, Abb atibus, 
El Pri- 
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' Priortbas,Templariis, Hoſpitalariis,Comitibas, 


Baronibus, Militibus & omnibus aliis tam Ec- 
cleſiaſticis perſonis quam ſecularibus omnes li- 
bertates & conſuetudines quas prins habuerunt. 
If King John's Charter, in the particu- 
lar of which our diſpute is, introduced a 


new law, then we muſt examine only 


what Cuſtome or pratticefollowed upon it, 
or who made the Common or Great 
Councils of the Nation from that time 
to the 49th of Herr the 3. that is, were 
of right to come , or to have notice of 
the Councils ſitting juxta texorem magne 
Carte ſuz, as 1s inſiſted upon 1n. the 39th 
of Henry the 3. as above mentioned. 
That they were more than Tenants ix 
Capite, which made the Commune Concil:- 
um in King Johns Charter, the Record of 
the 38th of this King Hexry, where two 
for every County, beſides Tenants in Chiet; 
were fummorn'd, were enough to evince. 

We there find Writs to all the Sheriffs 
of Exelazd, to ſummon the leſſer Tenants 
in Chief, the omnes alios quj in Capite te- 
nent de nobis,as 1a K. Johns Charter,and two 
more tobe choſen by every County reſpe- Mar. Par. 
Qtively, the precepts recite (though *rwere #955 

i . . Nota He- 

falſum & deceptorium, as the Hiſtorian tells fare the 
us) that the Earls, Barons, & ceteri Mag n4- large and 
tes regni,had promig'd to be at London with. jnfve 
Horſe and Arms,to go towards Port/outh, acceptati- 


nr : r* Icy On of Mage 
18 order to paſſing the Seas with the _ — 


k | A 


Kat. > > A 6 5 > 6 
38 H. 3-m, es iMos de Balliva tua, qui tenent wiginti 


wg 2 libratas terrene nobis in Capite, wel de aliis, 


Claul. 


for G«/cony, againſt the French King who 
then was in war with King Hepry. 
Mandamus (lays the Record ) quod om- 


gui ſunt infra atatem \& in —_— 720- 
ſtr ad idem diſtringas, Which 


. perform their perſonal ſervices, which 


To the 
Sheriff of 
Bedford 


Bucks, 


not requiring their croſſing the Seas, here 
is a ſuggeſtion that *twas by theadvice of 
the Great Council, But beſidesthe ſervices 
of Te pe amnerg _ were ” be out 
upon their Charges no Jonger than forty 
ow: the King wanted a hupp of a 
neys to maintain them beyond that time, 
and therefore for this he direQts a repreſen- 
tative of the ſeveral Counties. 

T ibs diſtricte precipimus quod preter om- 
nes predittos wenire faciatis coram concilio 
noſtro apud Weſt, in Quind, Paſche prox. fut. 
quatuor legales & diſeretos milites de Comita- 
tibus prediftis quos tidem Com. ad hoc elege- 
rint vice omninnm & ſingulorum eorundem, 
wiz.duos de uno Com. anos de alio ad provid. 
uns cum militibus aliorum Com. gnos ad 
enntd. diem wvorart fecimis, quale anxilium 
nobis in tanta neceſſitate impendere volue- 
ript. | 

Theſe were to come wice 07mm & [1- 

wlorum , inſtead or in the place of all 
The Free-holders of the Courity , which 
aflerts their perſonal right : but i 
| : [2 
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Ft tu ipſe militibus &> aliis de Com. pred. ne- 
reffitatem noſtram &# tan urgens negotiam 10- 
ſftrum diligenter exponas & ad competens auxi- 
lum nobis ad preſens impendend. efficaciter in- 
ducar, Ita quod prefati quatuor milites prefato 
concilio noſtro ad pred. term. Paſche wr 
poſſiret ſuper pred. aux. pro ſingulis Comitat. 
Theſe were properly to come in the 
ſtead of all, for they were only Deputies 
to carry the ſenſe of their Principals, the 
matter was to be-propounded in the Coun- 
ty Courts before the Knights there choſe, 
& alizs, and the- reſt of the Free-holders ;. 
this whole aſſembly was to be moved to 
orant 2 arge contribution, and the 
ranges were to make the tender of their 
reſent, before the King and-his Council ; 
if the County had wholly refuſed, the 
Knights had-no power then to grant for 
them, fo ſays the Record, for it was to be 
propounded to all, 1:2 qzod, the Knights 
might an{wer for an aid from the County. 
nd it feems whether the Counties 
choſe Deputies or not, or gave them not 
full inſtruQtions, the King was not able 
to work upon them that met at the place 
and time then appointed, but they broke 
tp in great diſcontent. 


Et fic cum ſumma indignations triſtes ad- Mar. Par. 
| ib 


modum Proceres receſſerunt. 
But- if the Tenants in Chief made the 


Common Council of the Kingdom till 


49 H.3. 


Mat. Par. 
j- 884+ 
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49 17 3. and had a power to tax the reſt 
ot 


the Nation de Alto & Baſſo ad meram vi: 
Inntatem ſuam : Why this ſummons for a 
repreſentative of the Counties ? 

The very next year , being the 39th 
above-mentien'd, the King follicites them 
ey 

| They tell the King he undertook that 
War againſt Framce, for which he de- 
manded aid, ſine conſilio ſuo & Baronagii 
ſ«i. And when ſome were for complying 
with the Kings Demands: they Anſwer, 

That all were not call'd according to 
the Tenour Magne Carte ſue, that 1s, of 
this Kings Great Charter, Now wWwhe- 
ther this were becauſe many who were 
exempted from Common Summons (for ma- 
ny ſuch there were, by particular Char- 
ters) had not Special ſummons, S:ngula- 


tim from the King himſelf, or that he 


put a repreſentative upon them, whereas 
they might plead that *rwas their free Cu- 
ſtome to come themſelves in perſon, or 
ſendas many as they pleaſed intheir names, 


' T need not determine ; it. being enough 


that here were more than Tenants in Ca- 


pite. But a mighty Argument has beer 


raiſed againſt Inferiour Proprietors or the 
Barones, Milites & libere tenentes, which 
held not of the King , being part of the 
great or Common Council of the Nati- 
on; .upon ſuch records as mention their 


being, 


| (247) 
beimg ſummon'd coram Concilio. And ir 
dielt the force reſolves into this, they 
are no-part of the Kings ſtanding Coun- 
cil, the Aſſiſtants to him and his Lords, 
1th | or of his Common Council of Tenants 
-m | and Officers inthe Cxria, therefore no part 
of the great or Common Council of the 
nat | Kingdome. 
Je. {| To clear this, I need offer but one In- 
zi; | franceof many. | | 
ng At Chriſtmaſs im the 6th of Hep. the 3. qwor22r. 
he held his Cur/aat Oxford, but *twas more 6 mn. 3. 
to | thana Curiade More. 


of . Tenuit curiam ſnam preſentibus Comitibius Mar Par, 
e- & Baronibus Regni, words of an extenſive* **** 


_ ſenſe, or 4d natale Dom. fair apud Oxoniam , 
%hg ubi feſta Natalitia ſolemmniter cam ſuis Mag- f. 280. 


FI natibas celebravit. 


"'M We have a Record of a ſubſidy granted 

he that year, probably in that very Curia, 

as Coram Nobis & concilio noftro preſentibus Rot. Cluſ. 
ins Areh. Cant. Ep, Com, & Magnatibus noftris : oy Zo 
__ de Communi Omnium Voluntate, ws 

s, Now many of theſe were members both 

h of the ſtanding Council and Curia too, and 

& yet were Coram Nobis & Concilio noſtro : 

oy but the meaning of it is, that this was grant- 

1e | | cdeither before the King and —— | 

h { Council, or the King in his Caria by all 

ie | theſe, That is, here was a conjunQtion of 

$. all Councils inone, adunatis Conciliis. | 

"SN But becaule here are only Com. Bar. & 

g | Mag- 
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Magaates mentioned: as if here were:noe- 
any, but great Lords.: *tis to be obſerved, 
and: cannot: be denied by: any Antiquary, 
that free-hotders, and they that camefrom- 
| . _ the-Counties as the repreſentatives of ſuch, 
ner C25; had; the appellation: of. 2agnates., even 
| $424. along whileafter:: andtfierefore much ra- 
345 1- ther before, when Lands had fewer Own- 
Fm. Dem. Ers, the Qwners, eſpecially ſuch as came 
_ in their own perſons, were Magnates. 
| Ror-ctzu, T0: the 37: of this King in Parliaments 
' 3E-2-m London: ſo: Mati Weſtme p: 352. Rex Anglie 
revotgy 5 -R. Comes Norfolc., &c.. ceteriq; Magnates 
2.85. 15 Azglier, conſented tothe Excommunncati- 
| E325 on of all the Violators of the great Char- 
3 ox Staty- ter. Rex & Preditti Magnates, that: is R 
* tumSte= as is explai'd:by Fleta who was Judge un 
| pale. 8 ther6thof Edvard the Firſt, Archiepsſcops, 
| 37 Hen. 3: Epiſcopi, Abbates Regns Anglie, PrioresCo- 
Eh wy mites, Barones, Milites,& ali Magnates : the' 
"3" Record gots on, & Communitas populi pro- 
teſtantur publice in praſentis Arch, Cant. 
nec non Of Epiſcoporum» omnium in eodem col- 
laquio. exiſtentinm. | | 
In. cujas rei teſt; & in-poſterumVeritatis 
teſtimonium' tam! Dominus Rex quan pred. 
Comites - ad Inſtautiam Magnatum-& populi: 
preſentium Scripto. Sigills. ſua appoſuerunt- 
Here- the Communit..s popul; were the Com-.. 
munitas Civitatum & Burgorum:; tor therelt' 
were Maznates, the King and ſome Earls 
ſubſcribed-at thedefire ofthe reſt. * 
Per- 
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- Perhaps by this time they that ſuppoſe 
the Commune Conſilium regni within King 
Jobn's Charter to bave been a Full Par- 
lament, or Great Council, till the 49th of 
Henry the Third , will compound , for 
their Notion, and will yield, That. more 
than ſuch often came to Countil; . but. 
that twas of courteſic,and that the King's 
immediate Tenants alone could charge. 
the reſt; and often did. | 
For which they. have two falſe grounds; 
though pethaps but one withia the time 
we are now upon, yet both are worth 
notice. | | Ce bn oh 
| 1. They take it for granted, that the 
Lords us'd to anſwer for their Tenants in 
Benevolences out of Parliament ;z and up- 
on this weak,and at leaſt uncertain foun- 
dation, they build the Suppoſition, 7 hat 
they at other times repreſented them in all. 
Great and Publick Councils. | 
. 2. (Which falls within the time)That 
it ſhould ſeem by Record, that the im- 
mediate Tenants have charg'd others 
without their Conſent. - . *7, 
. 1. To prove that the Lords afiſwered 
for their Tenants, they run back as far 
1s H/illiam the Second 's Reign; when his: 
Brother Robert (ent ro .him to borrow 
Ten thouſand Marks of Silver, proffering 
Iormanay tor Security for Repaymenr. . 
| E & The 
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: "The Biſhops; Abbots, and Abbeſſes, 
brake in pieces' the Silver and Gold Or- 
naments of their Churches, the Earls, 
Barons, and Sheriffs, ſwos Milites ſpolieve- 
r#xt, that is, robbed thoſe which were 
under them; and 'tis a fire Prefdent for 
the Right of the thing, which car. 
ries Seerilege and Robbery in the face of 
It. 

Here the Sheriffs robb'd or took away 
from the Freeholders that were within 
their Ba/[ is or Balltva,and the Lords took 
from the Fenants within theirs ; where- 
fore if the Lords could charge their Te- 
nants, the Sheriffs could the Freeholders: 
but I would fam fee one Preſident, that 
the Kings Fenants ever anſwer'd for them 
that were. within their 34/72, further 
than the Sheriffs did for thoſe within 
theirs, which at the moſt was as Col- 


leors under the King, of what was duly 


charg'd upon their Tenants , but gene- 


rally I take it, they did no more than. 


certifie how many held of the King with- 
in their Precin&, as the Furiſdiction of 
great Men extended its ſelf within 


fuch a compaſs, they were beſt able to 


give the King an account of thoſe that 
you liable to any payment within that 
all ja. | 


| And 
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. And thus in Henry the Second's time, Ir con- 
the King iſſues out his Precept, That 9u7- 7635.4 
dibet Praſal es Baro ſhould certifie quo? Auzo 28 
HMilites tenerent de ipſo Rege in Copite ; —_ ole 
this was for Z/cuage. towards the Aar- ; 
Hage of the Kings Davghter; to which all 
that held in Capice were lyable, and here 
the great Lords were to certihe for the 
|Refiants within the compaſs of their Leet 
or Ballis, though they held not of them; 

'but of the King : upon ſuch Certificate; 
according to the number they return'd; 

.lo many were enter'd in the Exchequer 
Rolls, under the: name of ſuch a Lord . 
and thus we find it expreſly in the Caſe 
.of the Prior of Coventry, 4 

Compertum eſt in Rotulo 19 Repis FI. Her- Cinmintd 

\tii ſub titulo de auxilio 4d primogenitam 7 7 
fileam Regis maritandam, viz. de quolibet giir go 
Seuto 20s. Contineri 7 Prior de Coven- 17 Regis. 
try reddit compotum de 101. de decem feodis = | ak 4 
de quibus quidem decem libr' , Hill Tunſtall regis in 
Vic. diiti Comitatus in compoto ſud de Anno carte: 
32 #pſius Regis H. oneratus fuit, | 


Here ſo many Knights Fees are enter'd. 


'under the Prior's name, but the Sheriff 
\colleRed for them. | 
_ Upon this the Prior pleads, 
Hoc ei non prejudicat in bac parte, dicit 
"enim quod auxilia illa noun fucrunt nec cen- 
ſeti poſſunt eſſe ſervitia, imo quadam ſubſi- 
Ee z Us 
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* dia per Magnates et communitatem regni 
{poatanceiet mers voluntate Regi conceſ- 
la, ct rams de tenentibus aliorum quam de {| q; 
tenentibus de Domino Rege /evanda, ww 
 . *Tis obſervable, the ground of de- | ;.; 
manding for ſo many Knights fees was | ;, 
the entry on the Roll in the 29th. of Hen. | fer 
ry the 34. and he pleads, That ar that || '& 
time the Conmnnitas Regnt were Parties to Þ 1/4 
the Grant, and that it was charg'd by, | &, 
. and lay upon more than 7 exarts of the 
. King in Chief, but that he was chargeable | nc 
upon the account of Aid or Service with {| 
but two Knights fees, which he ſays may || 
appear by rhe Certificate of the then E} 
Prior, De feoars que tpſe tunc Prior tem. | TD. 
# de veteri feoffaments, that is, the num- | jq 
ber of Knights with which he was ro || &q, 
ſerve, according to the firſt infeodation- f > © 
from the Crown, & dezove, which is | y« 
the number of Knights fees rais'd under | þe 
him by ſub-infeodations, the firſt were | pe 
all that he could be an{werable for, but | 
the {egond could not be charg'd without | ha, 


their own conſent. the charges upon ſuch F .- 1 
were, Quedam ſubſidia per magnates & | gg; 
communitatem Regni ſpontanea & mera vo- | ,1, 
lantate Regi conceſſa. And thus we find the | ,,; 

_ *Records, pre 


(r.) That the Kings. Tenants were 
anſwerable no farther than according to 
the werus feoffamentum. So 


* 
” 
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So in the 26h. of Henry the 3d. The Inter Com- 


Sheriff is requir'd to ſhew cauſe why he 
diſtrain'd a man for rwo Knights fees, 
who pleads that he held but one, 
teri feoffamento, Monſtravit, &c, Quod 


cum non teneat de wveteri feoffamento miſt 


 feod. unins Militis in comitate tho tuexig. 


&c. Quantum pertinet ad feod, duorum 
Militum & ea occatione averia ſua cepiſti, 
GC. - | 
(2.) That Lords of Mannors could 
not charge their Tenants without their 
con ſent. 


munia de 


Term. P, af 
che penes 


Waccario, 


% 


Rex omnibus & libers tenentibus de nor. Pat. 


Epiſcopatu Lond, 


1a the Kings Service, the King earneſtly 
Enireats the Biſhops Tenants tro make a 


* contribution towards the ſupply of his 


neceſſities, which ſurely need never have 
been, if the Biſhop had by virtue of rhe 
Feudal Law, Power of charging his Te- 
nants, or raifing upon them what he 
had pleas'd. | 
* Unde vos affetFuose rogamnuns quatenus a- 
morisnoſtri intuity efficax ei faciatis auxilium 
ad debita ſua quibus pro favore noſtro hono- 
ratus efl. Lta quod exauadita in hac parte 


prece noſlra precibus veſtris pro loco & tem- 


pore nobis porrigenais aures benianas exhi- 


bere debeamms. | 
| (3.) When 


Ee3 


Reciting the great $ H: 3» 
. D-bts which the Biſhop had contracted 


(238) an 


(3.) When there was a Graft of more - 


than from the Kings immediate Tenants; 
2 whole Grants were in the nature of Ser. 
Rot. Clauſe VICES, if it reacht beyond the vers feof- 
- 5 F famentum, 'twas Spontanea voluntate [#4 


& ſine conſuetudine. 


(3+) But there is a knocking Record 
which I wonder I find no where inſiſted 
upon, to prove the Kings Tenants to 
charge others, jt 

Rot. Clauſes Sciatis quod Arch. Epiſe, Abbates, Prioves, 
is 3. Comites, Barones & omnes alii de Regno no- 
ftro qui de yobis tenent in Capite ſpontanes 
woluntate ſuis & ſine conſuetudine conceſſ, 
mobs efficax auxilium, &c. Yndeprovt 
fm cft quod habeammus de fingulis feodis mi- 
litum & wardis que de nobus tenent in Capita 
Auas marcas ag pred. auxilium. | 

Here was a Grant only from 7 enants in 
Capite, and'yet it may be urged, that 
other Records explaining this,ſhew, That 
the Grant reacht to the novum feoffamen- 
tum, as well as the vers. 


Bur it will be ſaid, That I make an Ar- 
gument for them, which they are wiſer 
than tooffer, ſince the Records of this 
very cleerly oyerthrow it ; yet if there 
be no better, I may offer this, that they 
nay cultivate and improve it. 
kao 2 aha Meabes 
| the 


| (239) 
the 7emants in Capice Granted by them 


ore }- 

its; ſelves a charge upon the verze feoffamen- 
er zam, and the Record which mentions 
of- their Grant goes no farther, but another 


4 Record of a Grant from Eccleſfiaftick Tc- 


ad | 

oY nants in Chief is more expreſs, and ex- - 
plains the other, | | 

rd Cum peteremum 4 Pralatis Angliz quod (or g,%. 

ed abis auxilium facerent, pro magna neceſſi- m. 3. 

to tate noſtr4 de qui eis conſtabat, viz. Epi. 
Abbatibus 4bbifſis, Prioribus & Prioriſſs _ 

ec, qui de nobis tenent 188 Capzte pſt nobis libera- granting. 

20= liter conceſſcrunt a«ux:/ium tale, viz, De 


44 ſrngulis feodis Militum ſuorum 40s. de tot 
}ſ. feodis de quot ipſ tenentur, nobis reſpondere 


WA quando nobis faciunt ſervitium militare, 
ui This is expreſs, That the Tenants in Ca- 
ite pite, Granted only for ſo many Knights 
| tees as were of the werws feoffamentum, 
in that is, ſo many as they were to anſwer 
at for, when they were to perform their 
at Military Services to the Crown. | 
" Bur whereas in the 19th. the Tenants 
: in Capite were ſaid to have made ſuch a 
r= Grant, and at the ſame time there was a 
> Grant which reacht to the Tenants de 
is yovo feofſamento, the Record mention- 
e ing that, ſhews us that more than Te- 
y nants were Parties to the Grant. 
Rex Vic. Somer. Salutem ſciatis quod Ret. Clauſe 
. * © 19. H, Js 
t Comires & Barones, & omnes alii, ae t0- ,,;;, 


Ee 4 70 


k 8 


- (240) © 


fo regno noſtro Anglix ſpontanei volunt» 
te ſui & ſize contuetudine conceſſ. pJbis 
Efficax auxilium ad megna negotia noſtra ex- 
pediend, unde proviium eſt, de confilio lo. 
rum quod habeammu de fingulis feodis que de 
nobis tenent inCapite & de wardis tam de no- 
w0 feifſamento quam ae veteri duas marcas, 
Whether the Tenants in Caprre Grant- 
ed at this Council by themſelves, or all 
- agreed in one Body, 15 not material, but 
here is a grant from all,jointly or ſeveral- 
Iy; I willſhew one Inſtance, which is bare- 

ly of ſuch a Commune coxcilium Regni, as 

ing Johns Charter exhibits. = | 

Inter Com- Pex Bay. Quia per commune concilium 
__ Com. B & alior Wag matumnobil. 
Term, San- Comm. Baronum orum Magn fe 
&i Mich. cumin H/allia nuper exiſtentium proviſum 
ok eſt. quod nos & ipſi qui ſervitium nobis fe- 
4. de ſeat, cerunt, thidem habeamns ſcutagium noſtrum, 
' Uvand, viz. De Sicuta 405.” pro exercitu noſtro 
Hall anno Regni noftri 41. vobis manda> 
mis quod de omnibus feodis Militum que te- 
nentur de nobis in Capite vel de Hardis in 
manu noſtra exiſtentibus exteptis feod. illo- 
rum qui brevia noſtra habuerunt de ſeutag, 

ſo habendo levarti fac. ſcutag. noſtrum. + 
Here was a Common Council of 7 enantr, 
ſuchis according to their obligation of 
their Tenure, had attended the King in 
his Wars, and they laid Eſcuage upon 
them which did not perform their Servi- 
HR ec on 4 nh 
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ces due, which ftill were only Tenants 
in Chief, and the Tenants of the King's 
Wards which were liable to the ſame 
Service, and they which made defaulr, 
were to pay Eſcuage to the King, which 
he ſays was to his Tenants too,in as much 
as he out of that ſatisf'd their charges be- 
yond the dury of their Tenure. ; 

I think I have clear d my way to the 
trealury of Records in this Kings Reign, . 
which acquaints us with the Members of 
the Great Councilof the Nation. | 

As before is-0blerv d, for the obtaining 2 = or 
Magna Charta, and Charta de Foreſta, the Dc 
Arch. FEpiſc. Abbates, Priores,Comites, Ba- 
rones. Milites & libere tenentes & omnes de 
Regno Granted a Subſidie. | 

l here is a Grant of Carvage, which A: cla 
Bratton (ays, us'd to be conſenſu Communi n, ,. 
totius Regni, not being a Service, orſuch 
asTenants only us'd to charge or pay the 
Reward, has it, Omnes Magnates & fideles 
rotius Regni noſtri,Granted de qualibet caru- 
cata duos ſolidos, | 

The King in his Letter to the Pope, Bundels 1i-' 
ſays, That he had Summon'd to: Vor- 5,107 4. 
champton, Arch. Epiſe. Abb es ac ommes 4.8 8. 3. 
Maguates totins Regni, to give him conct- | 
lium & auxilium. 

The King undertook a Foreign Voiage, Ret Claw 
De communi concilio amniun Comitum & 1; 2. duſe 
Baronium xoſtrorum Angliz. © A 
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| Re laſt A Fourth part of their Moveables is l 
X. 2, derſe. Granted by the Arxchiepiſcopi, Epiſe. Abbs. || ftri 
tes, Priores & Clericj terras habentes quz || 4t 
ad Eccleſias ſuas non pertinent, Comites || Re 
Berones, Milites, liberi homines, & vil» || ge, 
lani de Regno noftro. | Su 
The Ckr- So that 'tiSplain here, who made the | Cle 
Sore Commune Concilis Regnt, and gave the Sub- || x03 
Landed fidie, the Arch-Biſbops, Biſhops, Abbots, || tes, 
Free.balg. Priors, inferior Landed Clergy-men, the || vis 
_”—_—_ Counts, Barons, Knights, Free men, it 116 
| being a Grant of Goods nor lay 'd upon | 
Land; and that it may fully expreſs the Wl 
Parties tothe Grant, the Record tells us par 
there were the vz/laxt the Inhabitants of At? 
every Yila. A Provilion about the She- || fot 
riffs Turns, Hundred-Courts, Wapen- il c 
takes, and the Courts of Lords of Man- | che 
nors was fan 
Rex. Claoſ” De communi concilio domini Cant. - fer 
13 He omnium Epiſe. Comitur , & Baronum & me 

pars unzca. © a 

M.10. aliorum. - fon 
Rot. Clauſ, Comes & Barones & omnes alti de tota £3, 
4 = 3 Regna noſtro conceſſ. nobis efficax auxiliums, Wa 
HT. _ | ſee 
Ret. Claw, Tt is provided, coram wenerab. Patre || te 
pe tk 3- Came, Arch. & corans Majors parte £piſe. wt 
PI Commun & Baronum tatius Regni woſtri Kit 
Angliz, that no Aſſize of Darreiw Pre: wl 
ſentment ſhall be taken of any Prebenda- 

| Ty belonging toa Cathedral Church. F 
Rs at's at 


| (243) 
Ata Parliament, Cum 4d mardatum n0- 
firam convenirent, apud Yeſt. Archiepiſc. 


Rot. Clanſe 


Rot. Pats 
H. 3 
M. Io 


gquz | Abbates, Priores Comites & Barones totins 
ines || Regninoſtrie tratatum haberent nobiſcuns 
vile | de ftatwnoftra & Regni noſtri,They grant a 
Subſidy Archiepiſ. Abbates, Priores, & 
the }f Cler' terras habentes que ad Ecilefias ſhes 
ub- | pox pertinent. Comites, Barones, Mili- 
ots, ff tes, & libert homines pro ſe & [us ville- 
the || vis 30. m. partem owninm mobilum. ſua- 
IT 1178, 
on Nus volens & otroiens ke ce ke noſtre 
the ———la greigzure partie de ems kieſt efluz 
Us paramis & par le Commune da woftre Rot- 
of |} aume a fet u fera al honir de dieu & noſtre 
he” f foi & pur le profit de noſtre Roiame ſicum 
e- | i#ordenera ſeit ferm *& eſtable cn tuites 
afl- cheſel 4 tus jurz commandous 4 tn 02 
fans & leans en la fei kil mis devient kil 
& fermement teignent & jurgent a tenir & 
& | meintenir les eftabliſſements que ſunt fet 
fant a fere par lariont dit Conſeil. 
"to This agrees with what was done after- 
eg wards, in the 424. of this King, and it 
ſeems by this, that even in the 24%. per 
re le Commune ae noſtre Roiaume , by the 
fe. || whole Realm or Great Council, the 
rs King had a ſpecial Council Afigned, 
Yer which was to have an extraordinary 
- [org 


my | Magpnates 
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E-. pn Alagnates woſtri ad ſedem Apoſftolicam appel- 


adnſeos larunt & quoſdans pro univerſitate toting 
Mat. Per. Baronagii Angliz ad concilium in brevicte- th 
vid. more. febrand? ad appellacionem pred proſequen- | 
at large dam duxerunt deſtinanags. —_ 
Mey The Barnagium here according to 
' theCom- Afat. Paris, were, Barones, Proceres & Til 
ror of Alagnates, ac Nobiles Portunm maris ha- | ©© 
Aﬀerced Gitatores, nee non Clerms, & Populus uni. || 7 
from 111, Der (is. EY : Y4 


© 115% The Pope had order'd, De -{poftolica || 

Rot. Claufe {oze, that a Years profit of' the | P" 

312.” Churches which were of the gift of Lay- 

&/ſs men, ſhould be ſettled by way of Subſidy, | 
upon the Church of Caxterbury; but *twas 

deny d 1n full Parliament. = OE 

 Magnates terre noftre noluerunt in ul. P 

timo Parliamento noſtro quod fuit London wt | / 

ae Fccleftis ad donationem laicorum ſpettan- P, 

ftibus Cc. ſ# 

gs H. In Parliamento noſtro Oxon. communiter 

3 * 5" fuit Ordinatum, that was abour ſettling 

and new modelling ſome rhings relating C 

Rot. Pat. to the Government, which rhe King pro- 


# 16.” miſeth ſhould be done, per comcilium pro- be 
borum et fidelium bominum noſtrorum yeg 4 ſ O 
Anglie una cum confilio Legais Domini Pa- a 


Rot. Pat» Puy le profit de noſtre reaum et 4 /are- | 


$23 3 queſt de mes hauz homes e prodes homes e 


du Comin de noſtre Reaume. 


ſor. 


» 4 FI : . 
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The King and People having in' the 
42% agreed upon aſtanding Council, and 
that what they did in the way of Settle- 
ment, ſhould be effectual, and acquieſced 
in on all fides. | 

Cum &c. promiſerimus prediitis proce- 
vibus et Magnatibus noſtris quod reforma- 
-Conem et ordinac onem per pradiitos vigitns 
quatuor vel majorem partem eorum faciend 
ratam habebimus et firmam.&c, 

Hereupon in the 45th they order a re- 
preſentation of 3. for every County, pro 
ea vice,but do not yet ſettle it for a ſtand- 
ing Rule. 

Cum ex parte Fpiſcopt Wign Com. 
Leiceſt' & Glouceſt* ac quorundam aliorum 
Procerum Regni noſtri vocati ſunt tres de 
ſingulis Comitatibus noſtris quod' ſint coram 
ipſis ad Sanftum Albanum ſecum tracfaturs 
ſuper communibus negotits regni noſtri. 

Here the Lords of the Council exceeded 
their Power, and, as if the King were a 
Cypher in the Government,would have 
the Knights from the ſeveral Shires come 
before them ; the King, not without rea- 
ſon, jealous of his Honour, commands, 
That they which had been ſummoned to 
St. Albans, ſhould come to him at /Yinad- 


Nob'ſcum ſuper premiſſi: colloguium ha- 
bittros, 
FVenerab, 


.: 
. 


Rot. Claw. 


45 He 3. 
Ms 6. dorſte 


_—_ =  Penereh, Pater G. Zboracenſis Arch, 

M, 2. N. 5: Anglia Primas et alii Pralati Magnates be 

| Milites libert tementes et onines alii de regno 
.oſtro ſervitium fecerunt et auxilium ultre 
qua teporibus retraitis in aliis sinonitioni- | O! 
bus exercitus noſtyi facere conſueverunt. ſer 
 This:the King promiſes ſhould not be | ze 
drawn into conlequence , upon anextra* || 
ordinary occaſion they that were not ac- 
cuſtomed to perform Military. Service, | tc 
did itthen ; and they that did owe Ser- | # 
vices, did more than they were oblig'd 
£0 by their Tenure, all, as well thoſe that || i&, 
held not of the. King in Chief, as thole | te 
which did; joyn'd together and. madea | T 
general charge upon the Kingdom of | 


'., _, Subſrdiumet auxilium. W 

| __ tn the 48:h of this King, there was a $1 

Ret. Pat. «Tight Underſtanding between him and P 

SD ; his People, the Record ſayes, Ht eff forms V1 
M. 8. dorſe. pacis 4 Domind Repe et Demino Edwardo 

N. 10 filio ſuo Prelatis et Proceribus omnibus et be 

| Communitate regni Angliz communiter et th 

concorditer approbata, &e. | ty 


Amongſt other things, 'twas agreed, E 
Ad reformaConem ſtatus tegni Angliz, in 
Thar they ſhould chuſe 3 men who ſhould | T 
have power-from the King to name Nine C, 
that ſhould be the Kings ſtanding Coun- th 
cil; and if anv of the three diſpleas'd the 
Community, f videatur Communitati Pro- 

| latorum 
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letorum et -Baronum, one or more was to 
be plac'd in their room, per confiliuns Com- 
como | munitatis Prelatorumet Baronam, 

711, 8 And the Record concludes, Hec avtem 
joni- | Ordinatio faits fuit apud London de con- 
ſenſu woluntate et precepto. Domini Regis 


: be necnon Prelatorum, Beronum ac etiamCom- 

tra” | avunitatis tunc ibi preſentium, | | 

ac- The Council fo choſe as aforeſaid, were _ 
ice, to adviſe the King 7» biis que ſpelt ant ad re go 
Ser- Regimen Curie, et regni. H. 3. 2. 
gd And at that time, or immediately upon ——_= 


that || it, Rex Statwit et ordinavit,as Mr. Camaen tn fir in 
ole tells us, whoſe authority I ſhall enforce, £74 »- 
lea | That none of the multitude of Barons {1,.5% 
| of | ſhould come to Parliament, but they to to Porli«- 
whom the King vouchſaf'd to ſend his ene 


aSA Special Summons, or were choſe by the 


nd People, in purſuance of the «/z« ifia Bre- 
ma VIA. | 
rdo What I have already drawn from the 
ef | bowels of Antiquity, makes me think 
of that Mr. Seldex was arriv d to this maturt- 

| ty of Judgment, when he put out the firſt 
ed, Edition of his Titles of Honour ; where- 
4, in he received without doubting the Titles of | 
ld | Teſtimony of the learned Clarenceulx Mr. Honor. 
Ine Camdex,concerning the new modelling of © *7* 


1n- the Great Council of Erglend, which xx ſatis 
he Mr. Camaey tells us, he has out of an Aus _— 
thor old caoughto know the truth of - his 5. : 

6 yK6 Aſlertion " 


Fw : 
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Aﬀertion ; upon this authority; Mr: Se/- 
dex took it then pro conceſſo, that the al- 
teration was as 15 there ſhewn, and began 
ift the 4$:h of Hen. the Third, and that 
the firſt ' Summons accordingly was the 
49th, which he illuſtrates by the like ma- 
ny years after in Scotland. 

am. : A/tem, The King with the Conſent of 

ge. 3* the hail Council generally, hes Sta- 

| tute and Ordained, That the {mall B+ 
ronnes, and free Tennentes, ne1d not to 
come to Parliaments nor General Coun- 
cels; {wa that of ilk Shirefdome their be 
ſend, choſen at the head Court of the 
Shirefdome,; twa or maa wiſe. men after 
the largeneſs. of the Shirefdome. All 
Biſhops, Abbots, Priors; Dukes, Earls, 
Lords of Parliament ,. and Banrets, the 
quhilks the King will be received and 
itummon d to Council and Parliament,be 
his Special Precept. 
This I conceive is an illuſtration of 
Mr. Camden's Authority. -.. ., 

| Ordives | Ad ſummum honorem pertinet, \peaking 

=; of the word Baro. Ex quo Rex: Henricus 

| - ex tanta multitudine que ſeditiof4 et tur- 

_ bulents fuit optimos quolq; reſcripto ad 

'Comiria Parlamentaria evocaverit: 1/12 

enim, (ex (ſatis antiquo authore loquor) 

' poſt magnas perturbationes et enormes Vexa- 

 .- #iones inter ipſum Regem, et Simonem de 

"7X Monte- 


<0 UELOEQGTCREDW SATSOGOIOINIITRESOYS 


= (obs) | 
Monte forts & alios Baronei motas, & ſ6* 
pifas ftatuit & ordinavit quod omnes 1tli 
art Comites & Barones Regni Lag/ie quibus 
hat ipſe Rex dignatus eft brevia ſummonitio- 
the nis dirigere venirent ad Parlament' fuurn, 
na- | &nonalii »if forte Domines Rex alia illa 
brevia dirigere volnifjet, ſed quod ille pans 

of lo ante obitues incepit Ed. 1. ejuſq; Succeſſo- 
ta- res conſtanter obſervarunt , unde illi 1oki 
Bas Regni Barones cenſebantur qui ejuimodi 


to ſummonitionum ut vorant reſcriptis ad 
10- Comitia evocaverant, donecR. 2. Joan- 


be nem de Beauchamp de Holt Baronem ds 
he Kiderminſter Aiplomate dato 16. Ocob. 
ter #ax0 nofr; [#4 11. creaverit.. - 
All FS. be ace "w this fey —_— word 
ls, 0, ___ icable tothe x 5 
he the Body. of Free-holders; el a 
od afſembled in Parliamene; till the King 
be confer'd particular Hogour upon ſome by 
is efpecial Writs of Sutrimons, arid none 
of other came; but in purſuance of the «/is 
#1a brevis, that is, the Writs for Ekedi- 
ng ofis in Counties, Cities; and Boroughs : 
cus that:this was begudtoprevent thoſe Tu- 
ur - mules, of which both che Kimgz andthe 
ad Barons; had Faralexpericnce. | 
Ile That this was Fnadted in due form of - 
DT) Law ; thoughthe Form is. wot exprefs'd, 
yet 'tis imply d under tie Sratwnrt & oras- 
' ##wlf,, being words 7 _ 
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DR” 4 _ 5 Lips SD 1 fo A p , _ 
' oO CP ORF a ny TIMES. BRITT DEF" I ee CEE IR 2 5h 


(250) 
for confirmation, that it was ſo, it has 
been followed ever frace : And that the 
Barons by Creation, who haveever ſince gn, 
their Creation had Right to ſit as of the C} 
higher Order previous to their .ſitting {| 7 


or expreſs Summons, came not in till the th 

11th, of Richard the Second. = 7, 

Againſt this Mr. Se/dex,; whoſe infight by 

into Records and MS's made him take. it 1 

il} that any ſhould eſcape his view, has | R« 

Tais'd theſe objections. | (pe 

] This: of  (1,) {all -— gang that 7 meet with, Et 
3 * fence the Grand Charter of King John./ find nc 
: is is mention of any bly « thofe doe Ba 
Tenants in Chief, eonomine, had in Parlia- || PT 


ment, who doubtleſs were the Perſons that (e1 
were excluded from it, when ſoever ſuch rj 


Law was made. BH, 
T anti viri pace, This objeRtion comes as 
not nigh thepoint, it not being prov d at 4s 
leaſt, that King Johx's Charter gives the , 
Form of a Parliament or General Coun- wi 
cil, or of any other than a Councilof the th 


; Kings Tenants, for matters belonging to b 
their Zexwre: and this ſenſe Mr. Selden Wi 
himſelf confirms, when he ſays, that he of 
finds not that the Minores Barones i #1 
Chief, or thoſe other 7 enants in Chief, e0 Sp 
nomine,: had any intereſt in Parlis: | .. 
”ent ; now not having any peculiar in- th 
tereft, what need of a particular excluſi- 
on ? - : (2.) Be- 


* by Tenure, that they muſt beby Writ, z;, 
| Fi a 
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(2.) Beſides, we have ſome good 7 eſti. Tides of 
many of. _ bein difiingailh, d by -”— F — 
ing in Chief, from 46. A that held not in 599+ 
Chief, long before the end of Henry the 
Third, or the time towhich that axcient Ju- | 
thor refers the Law of - alteration , which 


ſeems to ſhew, that there were then Barons 


by Writ only , as well as ancient Barogs by 
Tenure : That Teſtimony in Mat, Paris, 
Rex edicto publice propolito ( /aith, he, 
[peaking of the 29th, of Henry. the Third, 
Et ſubmonitione generaliter fa&to fecit 
notificari per totam Lngliam ut quilibet 
Baro. tenens ex Rege in Capite haberert 
prompta & parata Regali pyzcepto omnia 
ſervitia militaria, quz ei debentur tam 
Epil(copi. & Abbates quam laici Barones. 
Barons holding in Capite are mention'd here _, F 4 


a if ſome heldnot ſo, which muſt be ſuch Baro-Pro- ; 


Thus much he yeilds here.. If there ,,,, pons- 
were-not Barons by Writ, there being 1n ; nec #0 


thoſe times other Barons beſides Barons {9% 145 


; tenentes, boc 
by Tenure, Mr. Camden and his Author 1 funds 
werein the right,and the word Baro, was —__ 
of large extent, that is reacht.to every angiics 


Free-holder,, who according to Sir Henry Free-hold-. 


Spelman, had that appellation. CLI 
' However it does not- follow, | becaule xr; vide- 


there were other Barons beſides Barons #7 t+-. 


quis pags- 
for - 


HEN 
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for wnat hinders, bur that they might 
have been by reafon of their Poffe/ſtons, 
and the freer from Feudall Tenure, fo 
much therather Barowes, as Free-men. 
" Thediftinaion of Berowes Majorerand 
Minores, 1 take it has been moveable, 
ſometimes all the Tenants in Chief were 
Aafores, 25 in Fewry the Seconds time, 
where the Berones Seounde dignitatis, that 
is, Minores, are added to fit upon the 
Tadgments with the Tenants Mm Chief: 
In King John's time we find 2dajores Be - 
_ yoxes holding in Chicf, & atiov, fo that, 
the Eſtates of the Great Barons being 
parcel'd out, fome that held immedwtely 
of the King, were /izores Barones, by 
reaſonof the ſmallineſs of their Eſtates, 
Bur this is clear from Record , Thar 
Writs of fpectal 'Sutnmons made: none 
Barons out of Parliament, whatever rhey 
did inParliament;except where there was 
ſuch an unuſual Clauſe. as we find in a 
Writ of Survmons,, 27 MH, 6. Fohumms 
enim vos & heredes weſtros maſculos at cor- 


26. dorſe, pore veſtro legitim? excuntes Barones tle 


Peſcey exiſtere. 

' Here was a ſpecial Clauſe of Creation 
to a Barony ; but if the uſual Writs, Owe- 
zenus, Writs of Summons, made none 
Barons out of Parliamett , and there is 
not the leaſt ground of conjecture, aw 

uC 


(253) | 

fuch Writs were devis'd in the time of 
Henry the Third, it follows, That whea 
Henry the Third Summon'd only his 
own Tenants to perform their Militar 
Services, not to Parliament, and theſ 
were Bayones texentes in Capite, but there 
were other Barons omitted, that theſe 
Barons muſt have been fuch, by reaſon of 
their Freehold. IF 

That an uſual Writ, or Writs of Sum- 
mons, made none Barogs out of Parlis- 
ment, appears very fully in the Caſe of 
Thomas de Furnivall, in the Court of 
Exchequer. | ; 

Thomas de Furnivall had been amerced C7" 
#41queam Bare. He pleads in diſcharge gar; wir 
of his amereement, That he was no Ba- 4*. 19 


-y 
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ns Barony, Zicet ipſe Baro non fit, nec ter- ous 

$i vaF[uame per Baroniam vel partem Beronia $17 nn. 

ou teneat, mhilominus idem Thomas pro q#d- Pro Tho- | 

_ buſdam defaltis in quibuſdem Curtis, 80,09 3 fn. 

JA 1n eiſdem Curiis tanquans Bare amerciarns + exone- 

te futt. rands. 
Now according to Mr.Se/dez's Notion, ' 

T0 he ought to have pleaded that he 

ws. | W500 Baron, inthat he neither held by 

No Barony, nor had receiv'd or us'd to re- 

"= ceive ipecial Writs of Summons to Par- 

at | lament. 
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(2541 
But 'tis obſervable, that the only mat- 
ter put in' ifſue by the direqion of the. 
Court, was, Whether he held by Baro- 
ny, orno, Ft quia Barones ante quam ul- 
terins, Bec. Yolant certiorari ſuper ſupe- 
rius ſuggeſits, Concordatum eſt quod inqui- 
ratur inde & quod Robertus de Notting- 
ham Rememerator hujus Scaccarit aiſignetur 
ad capiend' inde inquis, &c. Ft datus & 
dies -prefato. Thom. per Attornatum ſuum 
pred hic 4 die Paſche in unum menſem. ad an- 

dtend '& recipiend inde quod Cur; &C. 
There was an Inquiſition'directed into 
the ſeveral Counties, where he had Lands 
to know how he held them, and accord- 
ing as his Fenure appear'd to be, was he 
toreceive Judgment upon his Plea ; and 
tis certify:d, upon the Inquiſitions taken; 
That he held notany Land per Baroninm 
vel partem Baronie, and therefore accord- | 
ing to the ſenſe-of the whole Court, 
though we find not the Judgment then 
given, ox fuit Baro, — x 
And yet this man had been call'd to 
Thirty Parliaments before the time of 
his Plea ; and his Son, as I take it, was 
call'd to Seven in the life-time of his Fa- 
ther, 7 homes de Furntvall Sen. Summo- 
rites fuit per breve ad Parl Rot. Clanſ. 
23 Ed. 1.9, 9. dorſo. Rot. Clauſe. 23 Ed. 1, 
”. 3.4, 24. Ed. 1.91, 9.4 25.91, 25.4. 4 
| | m.18, 
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m. 18..4. 28. m. 16,17. 4. 2B. mn. 2,3. 


yench 30. 2.7. d. 33.90. 2. d. 33. 1.21.4, 34.9. 
1r0- 2.4, 35. 8.13. d. Rot. Clauſ. 1 Ed. 2.m, 
; ul- 19.4. 1.23.11. 4.1. 7. $8.4. 2.M,11.4.3. 


4 m. 17.4, 3.m.16.d.5.91, 17. 4.5.m, 3.4. 


Li 6.m.31.4.6,1.17. 4. 6. m.2.d4,7.m.15.4. 
ng- 8,9.25. 4, 8: m. 29.4. 9.7,22.4.11. 8. 
_ I4 d. IT. mn, 12.4.11. 71.8.4, Thomas ae 
tb Furnival, Jun, Rot. Clanſ. 12.4, 2.1. 29. 
_ a, 12.m.11.4, 13.9. 13.4. 14.91.23. 4. 
Bo 15.99.4.16. .20.4,17,91.27.4, 

| This Great man was no Baron 1n the 
EIT ſenſe ofthe wordBaronthen appropriated, 
_ the ſeveral Writs of Summons had made 
a him no Baron, and yet he was a Lord of 
he Parltament,and fince the King dignatrs eff 
dt = brevis Summonitionis ad eum airigere, ac- 
wo cording to Mr. Camgen, he being before 

« one of the multitude of Barons, the word 


*Y Baro which was applicable to all the No- 

| bility, the Free-holders in him, pertinebat 

ad ſummum honorem. Mr. Seldex's laſt ob- 
jection is this, + 

to (3) That old Author alſo uſed by the Titles of 
of Learned Camden, ſpeaks of £Earls no 0- moe 
therwiſe than af Barons, As if [ome like « $90, 


C excluſion had beep of any of themalſs , than 
| which nothing can be more advers to the 
ſ known truth. both of that ge, and all times, © 
EG: and even in that we have ſome Character of 
; the ſlightneſs of his Authority, whoſoever he 
4 were, F f4 This 
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This I conceive can be of no preat re 
weight, for: he might as well have ſaid 1 
that Barons were never excluded before, A 
and Bana ſame conſequence not then; | Ci 
for I know not how any man can prove, ch 
that Earls had more &ight than Barons, de 
jn the moſt Honourable acceptationeſpe- Cf 
cially. - | i h: 

But this being then made a Law, 'tis m 
not improbable, that the diſpoſition of ie 
this Honour of receiving particular Writs || as 
of Summons to Parliament, might have e! 
been lodg'd in the breaſt of the King, K 
who is the Fountain of Honour ; nor is Fe 
it likely.that any Ear], .bur he that juſtly h 
forfeited the Kings favour, would have 
been denied it ; however, he were de- d 
prived of no natural Right. Since the 4 
11th, of Richard the Second, indeed, the b 
Nobility have had ſettled Rights by Pa- rr 
tents, which are as ſo many conſtant n 
Warrants for the Chancellor to iffue out Fl 
the Writs of Summons, Ex de: ito juſti- O 
tis ; with this agrees the great Antiqua- b 
ry, Sir Henry Spelman. | b 

Gloſ. tit Sic antique illa Baronum dignitas ſeceſſit t 

| Weld rn titularem & arbitrariam regioq; tandem ſe 
diplomate idcirco diſpenſata eſt. 5 

' Upon the difſolution of .the ſeparate t 

Court of Tenants, the Tenants ſtill ſuc- v 


ceeding to that juriſdition and prefe- 
MPR a} 2_ TeOCS 


| (157) 
rence in the way of being call'd tothe 
reat Court, which they had in and to 
;s leſs, without ſuch a proviſion as Mr. 
n ; Camdentakes notice of, I will grant, that 

ve, the Aajores Barones holding in chief, ex ;, coor 

ns, debito juſtitie, would have had right to Jobamnj. 


pe- {| ſpecial Summons, butthe lefſer Tenants 
had the ſame Right to a general Sum- 
tis mons ; and the Right of being re 


of ſented, as properly concluded, the one 
its as the other, unleſs where the King had 


Ve exerted his Prerogative. But where the 
1g King ex tart# multitudine Baronum, dif- 
Is fering in their circumſtances, ( fome 
ly holding of him immediately, others of 
Ve meaſn Lords, and his very Tenants bei 
Je- divided into two different Claſſes, 

he Miajores and Minoves ) 2dvanc'd ſome to 
he be 'of his particular 'Counctl in Parlia- 
a- ment. This, with ſubmiſſion, Itake ir, 
nt made them not Judges in Parliament, eo 
ut vomiye, becauſe a Court may amerce its . 
He own Members, but Counts and Barons 
a- by Magns Charta, are not amerceable bur 
| by their Peers, and therefore none but 
at their Peers could without their own con- 
” ſent be of the Court with them, which 


| any 2 they might be with conſent, as 
te ta all Ads amongſt themſelves, ſtill it 
would be a queſtion how far they might 
without particular Patent or Writ crea; 
n= ting 
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(258) 
ting them to ſuch Honour ; act in that 


Station to the prejudice of others. That i. 
ipecial Summonsto Parliament, without jon 


@ Seat there granted and ſettled by the F- 
King, gives no man Vote amongſt thoſe 


who now have Right to ſuch Summons, F 
appears,in that the Judges and Maſters in. W 
Chancery have had the ſame Writs with _ 
xtheLords, and yet are, and have been, P 
but affiſtants to them, no Members of ” 
their Houſe. 

The great Tenents in Chief, and o- ” 
thers, - in equal Circumſtances, were ji 
Pares to oneanother, and if ſuch ag one wn 
was choſe Knight of a Shire, though the I; 

 LordCateſays, the King could not grant ws 

4+ bf. Writ to Superſede his coming that was | -: 

ſo choſe, becauſe 'twas for the good of the © 
Commonwealth , yet he being look'd 

upon as one that ordinarjly would be P 

ſpecially Summonid, the King might (u- Nd 

perſede it , and thus we find eyen before P 

any ſettled Right by Patent. F 


Cleaſ. dorss Rex Ficecomiti Surria falutem, quia ut / 
7K-2- accepimus ts Thomam Camoys Chivaler, gf 
Tiles of 9#i Banneretus eſt ſicut quan plures anteceſ F 
Honour. forum ſuorum extiterint ad eſſendum, U- # 
en aummilitumvenientium ad proximum Pax- / 
liamenty noftriy pro Coommunitate Comitatus F: 
predifti de aſſenſu ejuſdem Comitatus elegt- C 
ſit, nos advertentes quod hujuſmodi Banne- 7 
' retti, 


(259) 
retti, ante hec tempors in MilitesComita- 
tus ratione alicuſus Parlamenti eligt minimt 
conſueverunt, ipſum|ae officio Muitis ad di- 
Gum Parlamentum pro communtitate Com” 
predift venturi exanerart volumus, EC. 
When Tenants 1n Chief, orecorum Pares, 
werce call d- by ſpecial Writ, they very 
properly exerciſed the ſame juriſdiction 


- which Tenants did before in their ſepa- 


rate Court. 

In the 5:6. of Richard the Second, ma- 
ny having refuſed attendance, and not 
owning themſelves liable ro amerce- 
ments; becauſe of abſence, if Tenure 
laid not a ſpecial obligation upon them, 


_ comes an Actof Parliament which makes 


it penal to refuſe, or rather delares, that 
the Law was ſo of old. 

. All ſingular Perſons and Communalties. 
which from henceforth ſhall have the Sum- 
mons of Parliament, ſhall come from hence- 
forth to the Parliament, in the manner as 
they be bonnden to do, and hath been accu- 
ſtomed, within the Realm of England of 
old times, and every Perſon of the ſame 
Realm, which from hengefoxth ſhall have 


5 R. 2, Cap. 
4. Anno 
I 381. 


the ſaid Summons ( be he Arch-Biſhop, Bi. 


ſhop, Abbot, Prior, Duke, Earl, Baron, 
Banneret, Knight of the Shire, Citizens of 
City. Burgeis of Burgh, or other ſingalar 
Perſon, or Commonalty, do abſent _— 
an 


| (260) 
40a —_ rigged joan Lo he 
vey 708 neſtly excafe 
ky ſais Sovereign ys the Han 
ſhall be amerced, and otherwiſe puniſhed, as 
pf old times hath bees uſed to be done inthe 
aid Realm) in the ſaid Caſe. 

' This ſhews that of old t:-xe, they who 
were Summon'd by the King, or choſe by 
the People,ought to come to Parliament ; 
but this being before any Patent, or Writ 
of Creation to the Dignity of Peer, and 
to 2 Seat in Parliament, ſuppoſes no ob- 
ligation upon the King to give any ſpe- 
cial Summons; indeed where he had 
. granted Charters of exemptions from 
common Summons, there he had oblig'd 
himſelf f if he would have them oblig'd 
by what paſsd ) to give ſpeeial Sum- 
mons, were it not that they might have 
been choſe in the Counties particularly, 
(which alters the caſe from what it were, 
f every body came, or might come in 
theirown Perſons, ſome by ſpecial, others 
by general Summon's } but this exemp- 
tion, and particular Summon's after it, 
made none Peers that they found not ſo, 
but they that came were to come as they 
were Bownden, and infuch manner , as has 
been accuſtomed of old, Which is preg- 
nant with a negative, as it it were #x ſuch 
manner, and no other Manner, Qualtry,or 
NT = TOS Degree : 


22 CE BL2D BREEED 


ggrupPsIETSC 


nd 
Q 


'S R'Q- 


« F "I" 
2 WO UCORS.. FE OTE 


(26x) 
Degree : and thusthey us'd- that to come 
as aſaftants to the Lords, continue even 
at this day to come in the ſame manner, 734: Privs 
and no otherwiſe, notwntftanding par- firſt part 
ticular Writs of Summon's coder modo of Pat 
as to the Lords of Parkament. —_— 

This is further obſervable, that 1n the 75ges of 
forecited Statute, and Records, Baxye- Honour: 
retsarc ſpoken of as above Knights of the ny 
Shire, and theſe were certainly fomeof : n. 4. ». 
the Peres Baronum which often occurto 75 5: 5 
us. If theſe receiv'd their Summons to ge, ©? 
Parkament, it feems, ar had been of old | 
accaſiomrd, they were to have Voices 
withthe Barons. 

It may be urg'd, That they which held 
by Barony, and their Peers, Pares Bu 


10mm, were by the Law exempred from 


beiag of Common Juries, becaule: rhey 
were Lords of Parliament : And therefore 
they wereto come of courſeand right. To Contek of 
which it may be anſwerered, That is A Cale, coke 
priviledge above the reſt of their Fellow 5. x9. © 
Sobjefs, to be own'd'by them, wn —. of $3e 
in common intendmenthkety tobe cat} 

to Parliament , and therefore fo gccoot- 

ted by the courteſy of Zapiand , but what 

do's this {ignifie to bind the King ? who 
&zbovethe reach ofanAd of Parliament, | 
untkefspanicularly nam'd, 


But 


(26:2) 
"But for this a reſolution by all che Jud- 
ges of Zxg/and 1a the Reign of. Hex. the 
8th. is a tull Authority, where 'Tis ad- || pe: 
judged; that the King may hold his Par- || an 
Stendiſh's liament without ſuch Lords as come one- '|| till 
 Kellwgys 1 upon the account. of their Poſſeſſrons. || iw 
Aﬀpe 184-6- The fame in effe&t Mr.  Seidez tells us, in | Ar 
den «4 jn his Notes upon Eadmerws, Neque eos th, 
{ fpeaking of Berozes ) duntaxat ut.hodie || Re 
ſignificare, .quibus peculiaris ordinum Co- | op 
mitits locus eft, (ed untverſos qui faltem || on 
beatiores regia rhunificentia 8c. . Lati- 
fundia nollidebeie, So that -he was of || li 
opinion here, that there were ſeveral who | pe 
had great Eſtates of the immediate grant | wl 
of the Crown, who yet had no Seatin || ha 
the Houſe of Lords. - . » 
I would not be thought to aſſert any | thi 
thing dogmatically, Lonely offer by way | mi 
of learning, ſomething. which perhaps |} th 
will be look don as Paradoxes at the leaſt; Pr 
I divide not my matter into Heads and }| Cc 
| Poſitions, becauſe I run counter-to the | w] 
ſenſe of many great names: andthed- || C: 
rec oppoſing ſuch in-7heſ# would be in- an 
vidious, - and gain a diſadvantage to the | Pc 
authorities I produce, 
If any body will take. the pains to of 
ſhew me. . by authentick proofs and Pe 
warrantable reaſons, that all or moſt of 
theRecords or Hiſtories by me mm or 
| others 
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others not occurring to me, ought to be 
taken ina ſenſe contrary to what has ap-. 
peared to me, I ſhall chankfully receive 
ar- | and acknowledg his inſtructions ; but 
ne- 'Þ till then E muſt crave pardon if I cannot 
ons. | ſwallow or digeſt any Learned Modern 
in {f Antiquarie's bare #pſe dixis, where I find 
eos ff the beſt of our Hiſtorians and a Series of 
die | Recordsin my Judgment diametrically 
Co- f oppoſing and contradicting their Poſitt- 
em f onsand Aſſertions 
atl- I am aware, that beſides the many 
; of } flips of an haſty Pen, and the weakneſs 
'ho || perhaps of ſeveral of the inferences, 
ant | which amongſt ſome avocations may 
:1n f have paſs'd negle&ted, There is a mate- 
rial Objection againſt the foundation of 
ny . | the whole, which is the general agree- 
'2y | ment of Records and Hiſtories, that till 
aps || the 48h or 49th of Henry the Third, all 
ut; Proprietors of Land came to the Great 
nd f Council without any ſettled excluſion, 
the when yet we many. times find that the 
d- f| Councils wereheld in Churches,or Halls, 
in- and yet at thoſe times 'tis ſaid that the 
he || Popnlus were there as if the Great Men 
; were the ſtanding Repreſentative Body 
to of the Nation, and anſwer'd for all the 
nd People, the Freetiolders of the Nation. , 
To which I anſwer, (according tothe 
20s tenendi Synodos, which I may apply 
[00] 
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Hen, ci. $0 the civil Councils) That i 


homines,og bone cowverfati: 

times-in their own Perſons, —_ whan 
v0 is; whiettwes no abridg- 

ment of their j 5 nies 3 Fereums 

by repreſentation 2's every 


ole Ls chore bike? vienually by ba 


Depaty, but they often rhet in vaſt Bo= 


dies, and in'cepacious &s, both in the 
&axon times, cope ata" the Firſt 


obtained the Imperial Crows; 
The whidle 


at-the paſſing boa jor 
Cherter'; and dl p/ 
i wes not unaſuel for the Kings 


of artand Jong before King John's time; 


at thiat very nc romeet their People to 
treat of the Aﬀairsof the Kingdom. 
Maximss Trufbatus hubebatur inter Re- 
et Barones ie pace Regni inter Stanes 
& Windforarti #» prato qood dicitur Rune- 
med your inyerpretaroy pratem Condtlii eo 
ew pie” pegs wage ibs de pate regu 
c0 
This ſhews the uſual places of Aﬀent 
Hling to-have been large enough for ail 
the people, which are info many Re- 
cords and Hiſtories Premeed and in Manu- 


ſcript, ſaid to have been profenc at-the. 
| Greator TIN Ry I hall con. 


cluds: 
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y of Proprietors were | 
_affembled: ar ny cap; rr Stanes 


and Findfor 


at Zaſter, /pitur in Paſeha Curiam. venit © 


P plebs, the ingenuitzs, or liberi et legales 
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'(265) | 
-Elude with one Inſtance of the Parties 
preſent at ſuch a Council, which is deli- 
ver'd with ſumicienr perſpicuity.  - _ - 
 Anſels in- one of his diſputes -with zany, 
enry.the Firſt, deſires the. debate may & 7. 
be adjourn'd till the Faſter following. | 
Differantur he ſi placet uſqu; in Paſcha 

if audito Zpiſcoporum, reaniq, Primatum 
conſilio, qui modo non. aſſunt reſpondean - 
1TH TID 

Upon this .2»ſe/mz comes to the Court 


regni- ingenuitatem preſens conſulit, Com- 
muni confilis vocem accepit, &c, 
Here the Council £piſcoporum et Pri- 
matum, to which he referr'd himlelf,was 
reciprocal with the ingenuitzs regs, that Glof. rit. 
is, as Sir Henry Spelman (hews us, the ———— 
liberi et legales homines , the good honeft 
Freeholders, ſome of which were no bet- 
ter than Plebeians; - Fl 
And therefore this authority alone, 
eſpecially as 'tis ſtrengthned by thoſe 
others to the (ame purpoſe, which I haye 
cited abſq,; dolo et mal? ingenio, evince to 
me, That he or they who put out the 
Second Part of Sir Henry Spelmin's Gloſ- 
fary, did not d» right to hus Memory, in 
repreſenting- him affirmikg , That the 


homines, as he himſelf tel's us rhe word 
Gg {Ig ents, 
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_— has anciently becn-us'd, are no 
where amongſt the ſeveral Councils 
which he had read of, mention'd to have 
been there, from the entrance of Y/illam 
the Firſt, to the end of Herry the Third. 
The words to this purpoſe which 1 con- 
celve are put upon him, are theſe, * 
Sine ut ſodes dicam collegifſſe me cemtenas 
reor comitiorum edittiones (tenoreſq, piuri- 
morum) ab ingreſſu Gulielmii ad exceſſum 
Henrici 3. exiſteztium nec in tant; multi- 
rndine de plebe uſpiam reperiſſe aliquid. 
Indeed notice being taken of rhoſe 
Councils where were Optimates et Bara- 
nes tuiins Anglie, and of that famous Al- 
ſembly at Salisbury-Plain of the Barozes 
et Vicecomites cuns ſuis Militibus, in pur- 
ſuance of the Summons of //liam the 


Firſt, the politiveneſs of the aſſertion is. 
reſtrain'd with a ai ix his dilituerit, But 


what doubt can be made of choſe words, 
whereby they are expreſly mention'd, 
and that according to the true Sir Henry 
Spelman, 1am not yet aware of, by 


FINIS 


| de : p. 27. marg.r. Hil. for Mich. P. 35. t. 3-2dd & before tofa: ph =» 
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ho. 1.28. add 7s after that: p. 63.1. 18. r. of for in: p. 6 L 4. 
ut a Comma after only:p. 65. 15. r. 'twas:p. 66.1. 7. puta Comma after- 


Dutta: p. 2374.7.2dd the before free Cuſtoms:1.8, dele the 2. 2d, Sheet 
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P Foe 3. IL 16. r« Tzwick for Tours : p. $. margin. r. txteyorine Y 
L P. 8. |. 12: for William read Hugh: p.g. l. 9. I. Attendaxce © A 
þ.L 97. add laic; before omnes: P. 12. |. 29. joylt 4 to ur F Ty 
he I. 4. I. futrat: P.25.1 6. add oft de before antiquo: . ; 
am: 


.® 


6. 1. 22. re #Uuc : I. 19. I. Knight for Knights: p. 45. laſt Lr, 
471.4. dele Comma after Sheriffs:l. 15. I. vias:l.19.dele s | 
Lon. make a Comma after Kings title : |. 29. I. eleffion 3 iÞ 
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ility 1 Þ 16. after Londoners make a Comma * ſo after Citizens: b 16 
it a Comma after amongſt them : p. 68.1. 14. r. Matilda : p. 206, b ts ; 
pleftendum : 1.3«I. judicare: P. 217 1. I. I, affurrunt : Pe. 228, þ 9 


. 23k. 13. r.militibus : p. 238. l. 9. r. tenants/us'd' : p. 240b 20 © 
Up ſeuto :-1. 28. I. the hor Bede: P- 241+ I. 11.dele s ity eaies 
22.k. 7.cord : Pp. 245. 1. 2. Ir. negotium : p- 246. l. 5. I. retroattis: 
"247 L 23. I. his inſtead ofthis: p.251-margin. r. proprietdriis : Þe 
5. I. Baro: 1.21. put a Comma after Freebolders : p. 261. |. 1. &s 
f _ #w'd : p. 262.1, 20. add 5 to thing ; p. 265. h. 14.4dd 5 to 
mud; . 
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' ly Printed for Tho. Baffet at the George * 
in Fleet ſtreer. A | 


N Tnſticution. of General Hiſtory, or the Hili&® 

7% of the World in two Volumns in folio, by Dr, _-: 

' 1 of Howel, Chancellor of Lincoln, Printed + + 
«3 . | b- 
Hiſtorical Coll -Qions, being an exa&t Account of the - 
Proceedings of the four laſt Parliaments of the Renown- 
ed Princeſs Queen Elizaberb, containing the Journals of 
Both Houfes, with their ſeveral Speeches, Arguments, Mo- 
tions, &. in folio, writ by Hayward Townſhend Eſq, then 
a Member of Parliament, Printed 1680, | - 
The Antient Right of the Commons 'of England A[- 
Ferted, or a Diſcourſe Proving by Records, and the beſt 
Hiſtorians, That the Commons of England were ever an 


Effential part of Parliament, By William Peay: of the // | 


Inner Temple Eſq; | 
* Of the French Monarchy, and Abſolute Power, and al- 
fo a Treatife of the Three States,and their Power, dedu- 
ced from the molt Authentick Hiftories, for above x 200 © 
Years, and digeſted this latter, by Mat. Zampini de Recs» | 
nati. 'L. L. D. : _ 
The Conſtitution of Parliamentsin Ergland, deduced 
from the time of King Edward the Second, Iliuftrated - 3 
by King Charles the Second, in his Parliament Surnmonid * 
the 18tb. Febr. 166;. and Diſſolved the 14th.” Fan, 1675. © 
with an Appendix of its Seſſions, in Of. q 
The Politicks of France, by Monſieur P. H. Marquis of 
C. with Refledions on the 4th. and 5th. Chapters : 
wherein he cenſures the Roman Clergy, and the Hugenots 3 
by the Sir P Ormegregny. £ he _— 
6 Te * 


do 


ions,” Informitions, . arid 'other on and.approv 
leadings, with Special Vendicts, | 
moſt Adions rea!,, Perſonal; ;arid mixt, which: have been 
-— * argned andadjudged i in the Courts at Weſtminſter, toge- 
>. ther withfaichful referenccs to the moſt Authentick print- 
* "ed:L now:extant, -where the. Caſes of theſe En- 
rics arcrepotted, and a. more. Copious and uſeful 
: hath been hitherto Printed in any book of -En 
E | byive Reverend Sir Humpbr ey Winch Knig hr, fone 
: one of the Juſtices of the Court of Common Pere”. = 
E- ©" © Ditplay of Hraldby, - maniſiing a more alc x 
be. to the knowledg thereof than” hath been hicherro, pub- - - 
-* *fiſhec by any; through the benefit of Method whereun- 


| roo a: Book of Eatzies cabs Deda- 


2 x ji is now r:duced_by the fiudy and induſtry of * = | 


| im; late Purſuiyantat Arms. the'5th. Edition much 
"cnlarge with great vajiety of bearings, to which is ad=;, 
qc a; Teatiſe of Honour Military, and Civil, 


\ Gt ;Awhors both Ancient ' arid Modern, 

-JolrEagag, illuſttaced with Variety of Sculp- 
; fuitible.to the- ſeveral ſubjects; towhich is added a 
logue”of «the Archeivments of the Nobility of Eng- 
£ NPIS of the Gentry for Examples of ' Bear- 


Now in the Preſs Dr.. Heylin# wp to the Engliſh Hi- 
wy with very. large Pdiigns. 
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and 'Demurrers;” th : 


the'Ta ; K 5. anc .£ Cuſtoms of England,” colledted: out & p 


